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The following questions were posed by Willis clients. The answers are intended to respond to the question asked.  As a result, they will 
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QUALIFIED BENEFICIARY 
1.  Employee terminates employment after satisfying the eligibility conditions, 
but immediately prior to the date coverage was to begin.  Does COBRA apply? 

COBRA rights must be extended to any qualified beneficiary who experiences a qualifying event. 
A qualified beneficiary is an individual who is covered under the group health plan the day before the 
qualifying event.  Mere eligibility for coverage is not enough to make an individual a qualified 
beneficiary; there must be coverage on the day before the qualifying event.   There are three classes of 
individuals who may be qualified beneficiaries: (1) covered employee under a group health plan, (2) 
covered spouse of covered employee, and (3) covered dependent children of covered employee.   Here, 
there was no coverage in effect on the day before the qualifying event, so COBRA was not triggered.   

2.  Could grandchildren covered under an employee’s health plan have COBRA 
rights if they were ineligible, but participating anyway?  On a related note, 
could grandchildren covered under an employee’s health plan have COBRA 
rights if they were fully eligible and participating? 

COBRA rights do not apply where an employer’s health plan inadvertently covered a grandchild who 
was not eligible under the terms of the plan – as the child never had any right to coverage under the plan.  
Coverage should end immediately, and in such a situation, the employer/insurer should be able to seek 
reimbursement of any paid claims, or any company financial support provided.  Similarly, if the 
grandchild did not qualify under the Internal Revenue Code as a dependent, pre-tax contributions may 
have been taken in error.   
 
Where the grandchild qualified as a dependent (and was eligible under the health plan), if there is a loss 
of coverage due to a qualifying event, then the child, as a qualified beneficiary (QB), would have a right 
to COBRA continuation coverage in the same manner as any other QB. 

3.  We have an employee who added his child during open enrollment.  The 
employee is divorced.  There is no support order in place for this child 
through our payroll.  The child’s mother informed us that coverage was in place 
under Mass Heath, and insisted the child be removed, as she has custody, claims 
the child as a dependent on her tax return, and other coverage could impact 
eligibility for the public program coverage.   

Generally, a child is eligible for coverage based on her status, not residency or custody or whether the 
employee claims a tax deduction.   Only the employee can elect to remove the child from coverage if she 
is otherwise eligible.  If coverage ends as a result of a COBRA qualifying event, COBRA would apply.   
 
However, it may be that the child was not eligible for coverage under the terms of the plan.  You should 
check the plan document and summary plan description.  If so, there is no loss of coverage as there would 
not have been a right to coverage under the terms of the plan.  In that event, a decision to remove the 
child from coverage would not trigger COBRA rights.   

4.  We just found that one of our employees has been covering a 
sister under our medical plan (the sister is a minor who is now 18).  The sister 
was never legally adopted by the Employee, so we are planning to terminate 
coverage effective the end of this month. Does this ineligible dependent have 
COBRA rights under the plan? 

As this individual was never eligible for coverage, she was not a qualified beneficiary (i.e. the individual 
was not the employee, nor a spouse or a dependent of an employee), and, as a result, the individual does 
not have any COBRA rights.  Only COBRA qualified beneficiaries who lose coverage due to a 
qualifying event have COBRA continuation rights. Finally, since this individual has not ceased to be an 
eligible dependent (by exceeding any age limit under the plan, for example) but was never a dependent as 
defined by the plan, the individual is not losing coverage due to a COBRA qualifying event. 
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QUALIFIED BENEFICIARY 
5.  Is an employee who became disabled and is no longer actively at work and 
unable to return to work eligible for COBRA when his coverage ends?   

COBRA rights are triggered when certain qualifying events specified under federal law cause a qualified 
beneficiary to lose coverage under the group health plan.  COBRA eligibility starts the day after coverage 
ends – which may be the day after the qualified event, or a later date (per the terms of the plan).   When 
an employee who is not actively working due to a disability loses health coverage due to a reduction in 
hours, COBRA is typically triggered. (NOTE: For purposes of the Family Medical Leave Act (FMLA), if 
the employer comes under the requirement of this law, then termination of coverage would generally not 
occur until there has been an exhaustion of FMLA leave).  As a result, if an individual is validly covered 
under the group health plan on the day before the qualifying event, then the individual is otherwise 
eligible for COBRA coverage.  If the employee was not participating in the benefit plan on the day before 
the qualifying event, the employee does not have COBRA rights. 

6.  An employee walked off the job the day prior to the day coverage was 
scheduled to start.  The employee returned the next day, hoping to resume work.  
However, the employer refused to rehire the individual.  We (the employer) paid 
the individual for a ½ day after employment ended, even though he did not work.  
Did coverage start and does COBRA apply?  

This may be a savvy individual who attempted to return in order to start coverage.  However, the 
individual was not covered under the plan, and therefore, he was not a qualified beneficiary on the day 
before the qualifying event. 

7.  If an employee terminates employment, can she add a spouse or dependent 
child who was not previously covered under the group health plan?   

No, with one exception.   COBRA continuation coverage is available to a covered employee, spouse,or 
dependent of a covered employee who was covered under the group health plan on the day before the 
qualifying event (a “qualified beneficiary”).  Only events enumerated in the tax code are qualifying 
events.  To qualify for COBRA continuation coverage, there must be a loss of coverage as a result of a 
qualifying event.  The spouse and/or dependents were not previously covered under the group health 
plan, and when the qualifying event occurred (i.e., termination of employment) they did not lose 
coverage and COBRA was not triggered. 
 
Under the exception, if the employee has a child born or placed for adoption, then based on the 
employee’s HIPAA special enrollment rights, the child would be eligible for coverage and would be a 
COBRA qualified beneficiary.  Coverage would be available upon birth or placement for adoption, as 
long as the former employee informs the employer of the birth or placement for adoption within 30 days. 
 
Note that a COBRA qualified beneficiary has all the rights of an active employee.  If the employer 
permits active employees to enroll a spouse or dependent who was not previously covered during an 
annual enrollment period, then this same right must be afforded to a COBRA qualified beneficiary – and 
the spouse or dependent child could become covered in this manner.  
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QUALIFIED BENEFICIARY 
8.  We terminated an employee after discovering he was an illegal alien. Does 
COBRA have to be offered to this individual? 

It depends.  If the employee met the eligibility and participation requirements based on the terms of the 
plan, then yes, the individual is still required to be offered COBRA. He was a qualified beneficiary on the 
day before the qualifying event, and has experienced a loss of coverage due to that event, i.e. termination 
of employment.  
 
However, if based on the terms of the plan, the individual was found to be ineligible, and thus should not 
have been participating in the plan, then the individual may not have any COBRA continuation rights. 

9.  Are domestic partners eligible beneficiaries under COBRA?  Here, the 
domestic partner was not participating in the employee’s plan as of the date of 
the COBRA event, but now wants to enroll.  Specifically,  

• Can the COBRA participant add a domestic partner when the domestic 
partner loses existing coverage?    

• If not, can the COBRA participant add the domestic partner at a 
subsequent annual enrollment?   

Domestic partners are not qualified beneficiaries.  They do not have an individual right to elect and 
maintain COBRA coverage (they only have COBRA for as long as the employee maintains COBRA).   
However, the employee is a qualified beneficiary and enrollment and the same election rights must be 
extended to qualified beneficiaries as those made available to similarly situated active employees.  As a 
result, if the employer provides coverage for domestic partners, then the qualified beneficiary would have 
the same enrollment/election rights in regards to his domestic partner while on COBRA.    
 
Employers are free to design their plans to treat domestic partners like COBRA qualified beneficiaries. 
Some employers who cover domestic partners also extend continuation coverage rights. (An employer 
expanding the list of individuals who can be qualified beneficiaries would, of course, need to determine if 
insurance carriers associated with its plan would provide that coverage).   
 
The special enrollment rights afforded by the HIPAA rules include the right to select among all of the 
benefit options available under the plan. For example, if a qualified beneficiary’s spouse loses other 
coverage and qualifies for special enrollment, the qualified beneficiary may add the spouse to the 
COBRA coverage and also may elect to switch to different benefits option  (e.g., HMO to PPO).  
Similarly, when a qualified beneficiary marries, the qualified beneficiary may not only add the new 
spouse to the COBRA coverage, the qualified beneficiary may select among the plan’s coverage options.    
 
In addition to HIPAA special enrollment events, when an employer allows active employees to change 
their health plan elections after a change in status event, the same elections must also be extended to 
qualified beneficiaries.   Applying both a plan’s change in status rules and its COBRA provisions to a 
specific situation can be complicated.   Since COBRA is typically paid for on an after-tax basis, plan 
sponsors sometimes overlook the implications of change in status events.  Some change-in-status events 
may actually be second qualifying events as well, which raises additional issues. 
 
Lastly, most states do not currently have insurance laws mandating the extension of continuation 
coverage rights to domestic partners.  However, some states have special rules that apply for domestic 
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QUALIFIED BENEFICIARY 
partners of state employees and may require the provision of coverage to the domestic partner.  Always 
check for specialized requirements that may be incorporated into state law.   

10.  An active employee who has been on long term disability since last year did 
not elect COBRA continuation under the employer’s plan when it was offered.  
During the open enrollment period, the employee contacted the employer and 
expressed interest in enrolling in a new coverage option via COBRA.  Can the 
employer allow the employee to enroll under the COBRA provision now? 

The employer should first review its policies and procedures concerning eligibility.  Since the employee 
waived COBRA continuation coverage, she is no longer a qualified beneficiary and no longer has 
the rights of an active employee under COBRA.  As a result, she does not have to be afforded coverage. 
 
However, the plan may provide (or could be amended to provide) coverage to any active employee, or to 
a class of active employees who are disabled.  If the plan always provided for coverage for any active 
employee, regardless of work hours, the employer owes the employee coverage back to the date the 
employee went out on disability.  The employer should review its plan document and summary plan 
description as well as the insurance contract, if any, to confirm the appropriate treatment.  And, the 
employer should review with the insurance carrier, in advance, before making a decision to amend the 
plan to extend coverage.  

11.  We have an executive who will be on severance starting at the end of the 
month, and will be consulting for them, for a time (length of time yet to be 
determined). This is a fully-insured medical plan.  We asked the carrier if, based 
on the wording from the SPD and policy, below, whether or not they could cover 
this person as an active employee and offer COBRA later.  

Nothing precludes you from extending health coverage to individuals who are receiving severance pay, if 
the plan document (and summary plan description and insurance policy) are all amended accordingly, 
and all other ERISA duties are addressed.  However, extending coverage to all persons receiving 
severance pay may not be consistent with the employer’s intent.  Instead of extending coverage to one 
person or to all persons receiving severance, you may want to retain regular eligibility but offer 
additional cash severance to the former executive to offset the cost of post-employment coverage under 
COBRA. 
 
This is an insured plan and while there may not be any discrimination concerns (unless/until Patient 
Protection and Affordable Care Act non-discrimination requirements apply), it is never a good idea to 
extend employee coverage to an independent contractor consultant, even if you use a separate class.  For 
example, providing coverage to a non-employee "consultant" could result in the creation of a Multiple 
Employer Welfare Arrangement (MEWA) - and thereby raise a host of new compliance issues.   
 
Historically those situations tend to end badly.  In addition, the employer may prefer to avoid extending 
the maximum period of coverage under COBRA to such a person. 
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QUALIFIED BENEFICIARY 
12.  We sold our company.  The new business owners changed our company 
name, but kept all of our employees.  The group medical plan will remain in 
place - the insurance carrier continued the existing group policy and number. 
Are we (the former owners) eligible for COBRA (we will not be working for the 
new owners)?  Doesn’t COBRA follow the group plan and since the group plan 
has remained in place, we would be eligible for COBRA? 

If the former owners were covered under the plan and they lose coverage as a result of the acquisition (in 
all likelihood due to termination of employment), they will be entitled to COBRA.   
 
However, COBRA rights do not necessarily “follow the group plan.”  Specific COBRA regulations apply 
in acquisitions that vary depending on upon the nature of the purchase (assets or stock), and whether the 
purchaser is a “successor employer.”   Generally, the parties may assign COBRA liabilities in the 
purchase agreement but even if the COBRA liabilities are assigned, in the event the seller ceases to 
maintain any health plan, the COBRA liabilities generally transfer to the buyer’s plan.  This “springing” 
COBRA liability is a factor that should be carefully evaluated before any agreement is concluded. 
 

13.  An employee’s grandchild has coverage for the first 31 days of life.  The 
grandparent has scheduled a legal hearing to secure legal guardianship after 
coverage ends.  Can the employer extend coverage until the hearing?   

First, the employer should not act outside of the written terms of the plan.   An employer/plan sponsor 
has a fiduciary duty to follow the written terms of the plan.    
 
The employer may amend the plan to allow for a dependent of a dependent to be covered for longer than 
31 days following birth, but that amendment would apply to all children born to a dependent of an 
employee under the plan unless the employer amends the plan again in the future to provide otherwise.  If 
the plan is insured, the employer would need the approval of the carrier for that amendment in order for 
the extended coverage to be insured. 
 
Under the current terms of the plan, the grandchild’s coverage will end before the hearing.  There is 
nothing that would require the employer to treat this as a COBRA-qualifying event.  To be a COBRA 
qualifying event, there has to be the occurrence of an event listed in the statute and a loss of coverage as a 
result of that event.  In this case, the dependent child did not cease to be a dependent of the covered 
employee.  The grandchild is not a dependent child of the covered employee and the grandchild did not 
cease to be a dependent as defined under the plan .  The special time allowed for a grandchild (dependent 
of a dependent) to be covered will simply expire. 
 
The grandchild is not otherwise eligible for coverage under the plan. If the employee were adopting the 
grandchild, then the HIPAA special enrollment rules would allow for the special enrollment of the 
grandchild while the grandchild was being placed for adoption (“being placed for adoption” means—in 
connection with adoption proceedings—the assumption and retention by a health plan participant or 
beneficiary of the legal obligation for the total or partial support of a child to be adopted.).  However, it 
appears that the employee is applying for legal guardianship which is different than adoption.   
 
In summary, unless the employer amends the plan, the grandchild will lose coverage.  If the plan allows 



Page 7 
 

 

QUALIFIED BENEFICIARY 
for coverage of a minor for which a covered employee has legal guardianship, then the child should be 
eligible for coverage again should the employee be appointed as the grandchild’s legal guardian. 

 

PLANS SUBJECT TO COBRA 
14.  Is an individual eligible for COBRA if the individual’s employer closes the 
company or terminates its plan and there is no health plan? 

If all health plans end, there are no COBRA continuation rights. Although that sounds like a straight-
forward rule, it is important to carefully look for any surviving plans because if any plan offered by the 
company remains, then all individuals entitled to COBRA must be allowed to draw coverage through that 
remaining plan.  This could occur when a company is part of a common controlled group.  

15.  When is a group obligated to offer COBRA coverage? An employer is subject to COBRA if it maintains or contributes to a group health plan for individuals 
who have an employment related connection to the employer.  Virtually all employers that provide group 
health coverage are subject to COBRA with limited exclusions.  However there are important, limited 
exclusions for small employers, churches, and governmental plans (though employees covered under 
governmental plans may be eligible for continuation health coverage pursuant to the Public Health and 
Safety Act under rules that closely parallel COBRA). 

16.  We are a small employer group (we just reached 20 employees).  When do 
we have to start offering COBRA?  Is it after we’ve been at 20 employees for 26 
consecutive weeks, or the beginning of the new plan year?  Also, what happens if 
we fall below 20 employees during the 26 weeks? 

An employer is considered a small employer and is excused from COBRA compliance, if during the 
preceding calendar year it normally employed fewer than 20 employees.  Consequently, even if the 
employer's work force falls below 20 employees, its plans will continue to be subject to COBRA until a 
new calendar year begins, and then will be exempt only if, during the preceding calendar year, it 
normally had fewer than 20 employees. 
 
As a small employer’s business grows, it should consider at the beginning of each year whether it still 
meets the test for small employer status under the counting rules described in this section.  Because those 
rules apply to the preceding calendar year, and because they require meeting the 20-employee test on at 
least 50% of the employer's "typical business days" during that calendar year, most employers will have a 
fairly long lead time after hiring their 20th employee to begin complying with COBRA. 
 
As a result, the employer here did not have 20 employees on at least 50% of the employer's typical 
business days in the preceding calendar year, and as such does not have a COBRA obligation in the 
current year.  If the employer has 20 employees on at least 50% of its typical business days, then COBRA 



Page 8 
 

 

PLANS SUBJECT TO COBRA 
is triggered for the subsequent calendar year.   

17.  Are dental and vision plans subject to COBRA? Yes.  COBRA rules are meant to be interpreted broadly and would extend to all employer provided health 
benefits - even limited-purpose, free standing employee-pay-all dental and vision plans  

18.  Is a voluntary program of dental or vision coverage subject to COBRA – 
where the program is NOT an ERISA plan? 

It depends.  Voluntary benefits may escape COBRA if they are employee-pay-all programs.  However, 
COBRA may be triggered where a voluntary benefit provides coverage that is priced at a rate better than 
a comparable product that an individual might be able to find on his own in the open market - the “group 
dynamic” pricing conveys a meaningful benefit that must be made available to qualified beneficiaries.  

19.  We have around 27 employees and will continue to grow.  We did not get to 20 
employees until August, so we haven’t had at least 20 employed for a full year.  When 
will COBRA start to apply?   

Employers who normally employ fewer than 20 employees during the preceding calendar year are not 
subject to COBRA.  An employer is considered to have normally employed fewer than 20 employees 
during a particular calendar year if, and only if, it had fewer than 20 employees on at least 50 percent of 
its typical business days during that year.  Please note that all full-time and part time common law 
employees of an employer are counted (however, part-time employees can be counted as a fraction).  So, 
an employer looks back to the previous calendar year to determine whether it met the 20 employee 
threshold and to determine if it is subject to COBRA in the current year.  
 
It is a calendar year by calendar year determination (except when an employer surpasses the 20-employee 
threshold due to the acquisition of another company -- in that case, the employer immediately (as of the 
date of the acquisition) becomes subject to COBRA).  Note also that employees of employers within a 
controlled group of companies are counted in the aggregate to determine whether any one company 
meets the 20-employee threshold. 

20.  We just implemented a vision benefit and have decided not to offer COBRA 
for this benefit.  As a non-profit religious organization are we exempt from 
offering COBRA? 

All non-profits are not exempt from COBRA obligations.  There are limited exclusions from COBRA 
obligations for small employers, church, and governmental employers.  
 
A group health plan maintained by a church (i.e., ‘church plans’) are exempt from COBRA.  A ‘church 
plan‘ is defined as a plan that is established and maintained for its employees (or their beneficiaries) by a 
church or by a convention or association of churches which is exempt from taxes under section 501 of the 
Internal Revenue Code (i.e., the exemption from taxes for religious institutions).  Church plans do not 
include plans which (1) are established and maintained for the benefit of employees/beneficiaries of a 
church/convention/association of churches where they are employed in unrelated trades or businesses 
(i.e., they are performing work unrelated to a church and the church must pay taxes on income from any 
profit from the unrelated work); or (2) less than substantially all of the individuals included in the plan 
are participants in a ‘church plan’ or work for an organization that is tax exempt under section 501 and is 
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PLANS SUBJECT TO COBRA 
controlled by or associated with a church/convention/association of churches. 
 
An employer should seek advice from its legal counsel as to whether it qualifies as a church plan.  
However, in general, that determination will depend upon whether the organization as a whole is tax 
exempt under Section 501 of the Internal Revenue Code, and whether the specific operations at issue 
(e.g., hospitals, long-term care, etc.) are also tax exempt, or whether they are subject to taxes due to the 
performance of work unrelated to ‘church‘ type work.  Lastly, the determination will depend upon 
whether substantially all of the individuals in the plan are participants in a “church plan” or work for an 
organization that is tax exempt under Section 501 and is controlled by or associated with a 
church/convention/association of churches. 

 

QUALIFYING EVENT 
21.  Our company owns 2 or 3 different companies that are separate from each 
other and in different states.  Each company is on a different insurance contract.  
If all the employees in the different companies total 20, do we have to provide 
COBRA? 

The controlled group rules must be applied to determine whether an employer is exempt from COBRA 
under the small employer exemption.  An employer will not qualify for this exemption if together with a 
related company in the same controlled group, there are 20 or more employees.  As a result, if you have 
20 or more employees in total in his/her wholly owned entities, then all of the plans will be subject to 
COBRA.  In this situation, an employee employed in one state may be able to receive COBRA from a 
plan in another state.  For example, Employee A lives and works in Kansas---covered by an HMO there.  
 
Here, the employee terminates because he is relocating to a state where the employer has a separate 
company with a POS plan.  The employee would not continue his HMO which is not available after 
relocation.  However, the employer would be obligated to offer the POS plan available in the new state.  
Of course, since only the employer knows all the facts and circumstances as to ownership, percentage of 
ownership, or affiliations, the employer should address the issue of common control with its legal 
counsel. 

22.  Are Employee Assistance Plans subject to COBRA? An Employee Assistance Program (‘EAP’) may include counseling, referrals, and treatment for specified 
issues - anxiety, depression, stress, work problems, marital or family problems, and substance abuse.    
 
EAP benefits may vary substantially.  To the extent that an EAP is maintained by an employer or 
employee organization and provides medical care, then it will be a group health plan to which COBRA 
applies.  The main issue is whether any of the services provided through the EAP are deemed medical 
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care.  The COBRA regulations provide that a plan is a group health plan, subject to COBRA, if it 
provides medical care as defined in the Internal Revenue Code §213(d) - to the extent that an EAP 
provided service constitutes the “diagnosis, cure, mitigation, treatment or prevention of disease.”  
 
The DOL has issued several advisory opinions analyzing whether EAPS are welfare benefit plans under 
ERISA.  Advisory opinions cannot be relied on anyone other than the party to whom they are issued, but 
they do provide guidance regarding how to evaluate EAP services provided for COBRA purposes and 
they have consistently applied the “medical care” definition analysis. 

23.  What are the qualifying events that trigger COBRA coverage? Termination of employment or a reduction in hours of employment is a COBRA-triggering event for the 
employee, spouse and dependents of the employee.   NOTE: termination of employment is a qualifying 
event, but the termination will not be a qualifying event if the termination was for gross misconduct.   
 
There are also additional qualifying events exclusively applicable to an employee’s spouse or dependents.  
Those qualifying events are divorce or legal separation, employee’s entitlement to Medicare, death of the 
employee, employer’s commencement of a bankruptcy proceeding under Title 11 of the United States 
Code, and when a child/dependent reaches majority under the terms of the plan or is no longer considered 
a dependent. 

24.  We have 75 employees scattered throughout the U.S.  An employee has not 
elected STD coverage and the employee will not qualify for LTD.  The employee 
will be out on leave due to the birth of a child.  How will the medical and dental 
insurance be covered?  Is this a qualifying event for purposes of COBRA 
continuation coverage? 

This fact pattern encompasses more than just a consideration of COBRA duties.  As long as there are less 
than 50 employees at that worksite or within 75 miles of that worksite, then the employee will not be 
eligible for leave under the Family and Medical Leave Act (‘FMLA’).  Had the employee been FMLA-
eligible, the employer would be required to maintain health coverage under the group health plan. 
 
A review of the plan document, summary plan description and insurance policy is recommended.  If the 
plan continues health insurance while an employee is out on disability, the employee would have the 
right to coverage based on this policy.  
 
If the employer does not continue coverage and the employer is not subject to FMLA, the employee, as a 
qualified beneficiary, will be eligible for COBRA continuation coverage due to experiencing a qualifying 
event, which results in the loss of group health insurance coverage.  The qualifying event in this situation 
would presumably be a reduction in hours, since it is not mentioned that the employee is terminating.  

25.  An employee was enrolled in COBRA with her husband following separation 
from service.  She passed away and her husband was then enrolled as an 
individual.  Is her death considered a second qualifying event?   

Assuming that the spouse is a qualified beneficiary (was on the plan on the day before the initial 
qualifying event), the employee's death would appear to be a second qualifying event.  If so, the spouse 
would be entitled to 36 months of COBRA.  However, the 36-month period starts from the date of the 
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initial qualifying event (e.g. the employee's termination of employment).  
 
When the multiple qualifying event rule applies, the original maximum COBRA coverage period is 
extended to 36 months from the date of the first qualifying event (i.e., the termination of employment or 
reduction in hours).  The extension applies only to qualified beneficiaries (other than 
the employee) who remain COBRA-covered qualified beneficiaries under the plan at the time of the 
second qualifying event. 
 
The multiple qualifying event rule was designed to prevent inequities due to timing.  For example, 
without the multiple qualifying event rule, the non-disabled surviving spouse of an employee who 
terminated employment before becoming entitled (actually receiving Medicare benefits) to Medicare and 
then died could obtain only 18 months of COBRA coverage, whereas the spouse of an employee who 
died before terminating employment would be entitled to 36 months of continued coverage.   
 
A qualifying event occurs only if one of several specified events occurs, and according to the terms of the 
employer’s health plan that event results in a qualified beneficiary losing coverage under the plan.  This 
same rule applies with respect to second qualifying events.  This means that if an active employee’s 
dependent coverage would not terminate due to the event, it cannot be a second qualifying event. 
 
For most plans, this means that a covered employee’s death or divorce, or a dependent child’s loss of 
eligibility, are the only events that will constitute second qualifying events. 

26.  Is an employee eligible to receive COBRA benefits while on FMLA leave? The Family and Medical Leave Act requires an employer to maintain coverage under any group health 
plan for an employee on FMLA leave under the same conditions coverage would have been provided if 
the employee had continued working.  Coverage provided under the FMLA is not COBRA coverage, and 
FMLA leave is not a qualifying event under COBRA.  A COBRA qualifying event may occur, however, 
when an employer’s obligation to maintain health benefits under FMLA ceases, such as when an 
employee notifies an employer of his or her intent not to return to work, or when an employee does not 
return to work upon exhaustion of FMLA leave. 
 
FMLA includes a provision that allows the employer, when adequate notice is given, to terminate health 
coverage inside the FMLA period.  Even this loss of coverage will not trigger COBRA.  Moreover, the 
employer is required to reinstate ALL benefits upon the employee’s return to active service.  If the 
employee fails to return to active service COBRA will not be triggered until the exhaustion of FMLA 
occurs --- this could mean that a person who lost coverage during FMLA may experience a gap in 
coverage period measured from the date the person lost coverage inside the FMLA period to the date 
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when FMLA protections expire. 

27.  We have an employee on FMLA.  The person is going outside the United 
States (to Columbia) for medical treatment.  If he does not return to work when 
expected, they can offer COBRA, correct?  However, if he remains outside the 
United States, do they need to offer COBRA? 

As long as the employee has exhausted his FMLA leave and has not returned to work, then COBRA 
continuation coverage should be offered.  COBRA should still be offered even though he is outside the 
U.S.  However, if you had said that the employee relocated outside the U.S., and that the group health 
plan coverage was not available for individuals residing outside the United States, more than likely the 
answer would be different.  This does not appear to be a permanent relocation. 

28.  We have some retirees between the ages of 55-65, who are covered under 
our dental plan.  We want to stop dental coverage and wondered whether 
COBRA rights applied?   

Not necessarily.  While there is a loss of coverage, there is no qualifying event at this time.  As a result, if 
these retirees were issued a COBRA notice upon separation from service and they waived COBRA in 
favor of continuing coverage as a retiree (and the COBRA election period has expired), no COBRA event 
applies at this time.   
 
If no COBRA notice was issued, coverage as a retiree may be counted against their 18-month COBRA 
period.  If more than 18 months has lapsed since their termination, then they would not have any further 
COBRA rights, unless the multiple qualifying event rule applies, in which case the 18-month period 
would be extended to 29 or 36 months.  Although a COBRA notice would be technically required, a 
penalty for failure to send the notice might not be triggered due to the fact that the individual received all 
the coverage the individual was entitled to receive and was never damaged by the failure to receive the 
notice (assuming the retiree paid the same or less as the retiree would have paid had the retiree elected 
COBRA coverage). 

29.  An employee wants to drop a spouse from the health insurance plan stating 
they are separated.  Can this be done verbally?  Does COBRA apply?  What 
difference does it make if the group has a Section 125 plan?   

There are several issues here which need to be addressed.  First, does the plan document, summary plan 
description and health insurance policy (if any) provide for such an election?  The plan document 
language will determine whether a spouse’s eligibility for coverage can be terminated due to separation 
or whether legal separation required.  If under the group health plan separation does not cause a spouse’s 
coverage to terminate, unless it is a legal separation, then in this fact pattern, the employer would not 
have to offer COBRA, because there is not a qualifying event whose occurrence results in the loss of 
coverage for a qualified beneficiary.  
 
While the individual may be able to stop coverage midyear under terms of the health plan, SPD and 
insurance policy (if any), the employee may not be able to make a midyear election change with respect 
to his pre-tax contributions.  The general “consistency rule” states that an election change satisfies the 
consistency requirement for changes in status if the election change is on account of and corresponds 
with a change in status that affects eligibility for coverage under an employer’s plan.  Thus, under the 
plan if separation does not terminate a spouse’s eligibility for coverage, there is no status change which 
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corresponds with coverage eligibility. 
 
COBRA Tip:  Few plan documents terminate health coverage on the basis of mere physical separation.  
Moreover, it is fair to characterize “legal separation” as an uncommon coverage termination trigger.  
Nevertheless, if the employer’s COBRA information states that legal separation will be a qualifying 
event which results in the loss of coverage, the COBRA information should be amended to match plan 
provisions.  Note also, the information must be communicated to the plan participant by the employer. 
 
State Law Tip:  State law controls ‘legal separation.’  ‘Legal separation’ is not defined in Code Section 
125 so state family law principles would generally control as to whether a separation is “legal” or not for 
determining whether there is a status changes that would permit a mid-year election.  States that grant a 
legal separation generally use a process akin to divorce – with a formal court order.  Consequently, the 
mere act of a married couple no longer sharing a residence is not by itself considered a legal separation. 
 
COBRA word of caution:  Since the employer knows of the separation, if there is a divorce the 
termination of the coverage may be deemed an “anticipatory cutback”—a  cutback of coverage in 
anticipation of divorce.  If that is the case, then COBRA would be offered to the employee’s spouse upon 
notification of the divorce.  Continuation coverage would be available to the spouse for 36 months from 
the date of the divorce.   
 
Tip:  Regulations do not require that an election be made in writing.  However, it is probably a best 
business practice to obtain these types of requests in writing, or at a minimum, to confirm the transaction 
in writing to the individual.  In case the action is ever challenged, documentation is the first defense. 

30.  An employee has removed her husband from her insurance coverage.  They 
have separated and will be getting “legal” separation this week.  Does the 
husband have to be offered COBRA?  

It is always the Plan Administrator’s determination whether COBRA applies.  However, COBRA is only 
offered upon divorce or upon a legal separation (court proceeding).  The employer should confirm 
whether the state in which it is sitused permits “legal separation” – and obtain the formal court order of 
“legal separation”.   COBRA is available when there has been a cutback in anticipation of divorce.  The 
COBRA qualifying event would be the actual divorce and the qualified beneficiary must provide 
evidence of the divorce within 60 days of the divorce.  Finally, the employer should ensure that the plan 
document, summary plan description and insurance contract (if any) allows for the cessation of coverage 
at this time. 

31. Inadvertently, coverage continued for a child who aged-out, and was no 
longer eligible for coverage.  No COBRA notice was sent.  The child 
subsequently had claims, which were denied.  Should the plan issue a COBRA 

The covered employee or qualified beneficiary is responsible for notifying the Plan Administrator if a 
qualifying event occurs due to a dependent child ceasing to qualify for coverage.  Failure to give the 
notice within 60 days results in the waiver of COBRA rights.   
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notice at this time, retroactive to the date the child aged-out?    

But this result presupposes that the covered employee has been properly notified.  This result is described 
in the preamble to the final COBRA rule.  If a covered employee or qualified beneficiary has not been 
adequately informed of the obligation to provide notice in the case of a qualifying event that is the 
divorce or legal separation of the covered employee or that is a dependent child’s ceasing to be covered 
under the generally applicable requirements of the plan, the covered employee’s or qualified 
beneficiary’s failure to provide timely notice to the Plan Administrator will not affect the plan’s 
obligation to make continuation coverage available upon receiving notice of such event. 
 
If a proper, timely initial COBRA notice was provided, and if COBRA is described in the summary plan 
description (SPD), then continuation coverage is not required and should not be provided, since the 
qualified beneficiary did not give timely notice of the qualifying event.  If a proper initial COBRA notice 
was timely provided to the employee, but if COBRA is not described in the SPD, it is not clear whether 
COBRA must be offered.  The consequences from a failure to provide COBRA information in the SPD 
are not defined.  Generally, the employer should err in favor of offering COBRA coverage.  If a proper 
initial COBRA notice was not timely provided to the employee and if COBRA is described in the plan’s 
summary plan description, then COBRA coverage ought to be extended to the dependent, since the 
dependent’s COBRA rights were not terminated by failure to notify the plan 
 
Finally, a plan subject to continuation coverage must have reasonable notification procedures.  
Procedures are deemed reasonable if described in the plan’s SPD, specify who is to receive the notice, 
specify the means of notice, and describe information relating to the qualifying event.  If a plan has not 
established reasonable notice procedures, then notice is deemed provided when written or verbal 
communication identifying the qualifying event is made in a manner which would be reasonably 
calculated to inform those who customarily handle the employer’s employee benefit matters, or the 
person or organization that customarily handles claims for benefits under the plan or any officer of the 
insurance company.  

32.  An employee was laid-off in January and was offered COBRA at that time.  
In March the employee resigned.  Is the resignation a second qualifying event 
under which COBRA would need to be offered again? 

No further action needs to be taken by the employer.  Although a reduction in hours and a termination of 
employment are both qualifying events that trigger COBRA, the two events occurring in succession will 
not produce a COBRA extension.  Specifically, resignation is not a second qualifying event, and the 
notice for the qualifying event of a lay-off is sufficient. 

33.  We have an employee who has a daughter that was enrolled in a full time 
college year-round.  The plan allows coverage to continue for full time 
dependent students after age 26.  She apparently stopped going to school but 

Since the occurrence of some qualifying events cannot be detected by the employer, due to information 
concerning such events being within the control of the qualified beneficiary, COBRA directs qualifying 
event notification duties to the covered employee or other qualified beneficiary. 
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they are unsure when.  The group wants to know what the qualifying event is to 
put her on COBRA.  Can they take her off the plan effective the end of the month 
they were notified which is July 31, or does COBRA not apply because they were 
not notified in a timely manner? 

Those events are divorce or legal separation, dependent child ceasing to qualify as dependent under 
the plan’s eligibility requirements, the occurrence of a second qualifying event, or determination by the 
Social Security Administration that a covered employee or qualified beneficiary is disabled or no longer 
disabled.  If the employer has distributed COBRA information which informs a qualified beneficiary of 
the time frame when they need to notify the administrator of a qualifying event, and if they informed the 
qualified beneficiary of how notification is supposed to take place and provided adequate notice in the 
Summary Plan Description, then if the qualified beneficiary did not comply with the requirements then 
COBRA does not need to be offered. 
 
However, a qualified beneficiary can only fulfill this obligation if they have first been correctly informed 
of their COBRA rights and obligations, including the notice requirement, through an SPD or COBRA 
general notice.  If the qualified beneficiary has not been adequately informed of the obligation to provide 
notice, then failure to provide timely notice will not affect the plan’s obligation to offer COBRA 
coverage.  If they are going to offer COBRA because they are not sure if they have followed the 
regulations, then the administrator needs to ask the employee when the dependent stopped going to 
school.  If the employer just leaves the dependent on the plan until the end of the month when they were 
finally notified, they are probably violating the terms of their own plan, because if the daughter wasn’t a 
full time student she wasn’t eligible to be on the plan.   
 
If the plan never properly notified the employee of their COBRA duties and obligations, then it may be 
appropriate to retroactively designate COBRA back to the date of the qualifying event.  Since it is likely 
that several months of COBRA premiums will already be due, many employers will choose to waive the 
COBRA amount and tell the qualified beneficiary that they must begin making COBRA premiums on a 
prospective basis to keep health coverage for the rest of the available continuation period.   
 
Finally, if the employer does not offer COBRA continuation, and the qualified beneficiary 
requests continuation coverage, the employer is required to inform the qualified beneficiary of the 
unavailability of COBRA continuation coverage. 
 

34.  At annual open enrollment for our company’s group health plan, some 
employees drop dependents and spouses from the plan.  We provide those 
individuals dropped from coverage with COBRA election materials.  But we just 
signed a contract with a COBRA TPA, and they are telling us that we don’t have 
to provide a COBRA election notice to dependents and spouses just because they 
are dropped from coverage at open enrollment.  Must our plan offer COBRA 

In most cases, no.  COBRA requires a plan to offer continuation coverage to qualified beneficiaries only 
if coverage is lost as a result of certain listed triggering events, including (1) termination of the covered 
employee’s employment or a reduction of hours; (2) divorce (or legal separation) from the covered 
employee; (3) death of the covered employee; and (4) a dependent child’s ceasing to be a dependent 
under the plan.  A triggering event that results in a loss of coverage is called a COBRA qualifying event. 
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coverage to all spouses and dependents who are dropped at open enrollment? Many times an employee will drop a spouse or dependent from coverage for reasons entirely unrelated to 

the listed COBRA triggering events--for example, because these individuals have enrolled in a plan 
sponsored by the spouse’s employer or because the family cannot afford the employee’s share of 
premiums for family coverage.  These losses of coverage are not COBRA qualifying events, so they do 
not give rise to an obligation to provide a COBRA election notice.   
 
But Plan Administrators must exercise caution because sometimes (such as in the circumstances 
discussed below) dependents or spouses are dropped from coverage as the result of one of the COBRA 
triggering events.  For example, dependents may be dropped from coverage because they have ceased to 
be dependents under the terms of the plan. Similarly, spouses or dependents may be dropped from 
coverage because of a divorce or legal separation (if legal separation will cause a loss of coverage under 
terms of the plan).  Because a child’s ceasing to be a dependent and a divorce (or legal separation) are 
both COBRA triggering events, these losses of coverage may be COBRA qualifying events that give rise 
to an obligation to offer COBRA coverage.  Of course, a plan is generally not required to provide a 
COBRA election notice unless the Plan Administrator is notified of a divorce (or legal separation) or a 
child’s ceasing to be a dependent within 60 days after the event occurs (provided that information 
regarding the 60-day notice requirement is communicated through the plan’s SPD and COBRA initial 
notice).  
 
Nevertheless, if a plan has independent information available to it indicating that a qualifying event (such 
as a divorce) has occurred, the Plan Administrator may wish to act on that information and provide a 
COBRA election notice immediately, even without any notice from the qualified beneficiary.  First, 
sending the election notice will start the 60-day COBRA election period for the spouse or dependents 
running at the earliest possible time.  Second, it is possible that a court would hold a Plan Administrator 
responsible for providing COBRA election notices to qualified beneficiaries when the Plan Administrator 
knew or should have known that a qualifying event occurred, even if the required notice was not provided 
to the Plan Administrator within 60 days.   
 
Because of these and other potential issues, it may be a business best practice to continue to send the 
COBRA election notice to last known home address that coverage ended.  

35.  Our company is composed of several different theatrical companies in which 
these companies contribute to a “fund” reserved to pay for benefits.  The 
employer pays the premium and then bills the employees their contribution.  
Several employees are delinquent.  The employer has terminated coverage for 
non-payment of their contributions.  Must COBRA be offered?  

Termination of coverage due to nonpayment of contributions is not a COBRA qualifying event, and 
therefore, the employer has no COBRA obligation.  The employer should notify the employee in writing 
that coverage has terminated (and the date of such termination) due to nonpayment of contributions.  The 
employer must only give the employee an opportunity to enroll in coverage again during a future open 
enrollment, assuming that the employee remains eligible for coverage. 
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36.  An employee confirmed they were divorced more than 60 days ago.  Does 
COBRA apply?   
 
  

COBRA does not have to be offered where there was a proper initial notice and adequate disclosure in 
the SPD.  The employer could voluntarily decide to offer COBRA, although caution is advised—if the 
plan is fully insured, the insurer could refuse to pay for the coverage during the ‘voluntary’ COBRA 
period, or if the plan is self-funded, the stop loss carrier could refuse to reimburse claims for that 
individual over the specific limit of the stop loss contract during the ‘voluntary’ COBRA period. 
 
An employers must notify the Plan Administrator of a qualifying event within 30 days after an 
employee's death, termination, reduced hours of employment or entitlement to Medicare.  A qualified 
beneficiary must notify the Plan Administrator of a qualifying event within 60 days after divorce or legal 
separation or a child's ceasing to be covered as a dependent.  If COBRA should be offered, the COBRA 
administrator must send an election notice not later than 14 days after the Plan Administrator receives 
notice that a qualifying event has occurred.  The individual then has 60 days to decide whether to elect 
COBRA continuation coverage.  The person has 45 days after electing coverage to pay the initial 
premium. 

37.  An employee living in Virginia dropped his spousal medical coverage during 
open enrollment in November to be effective January 1.  The spouse called the 
administrator and asked when she would receive her COBRA packet.  The 
administrator informed the spouse that terminating coverage during open 
enrollment was not a qualifying event.  The spouse said that she and her husband 
have not been living together for over three years.  They had agreed to not 
divorce so she could continue the medical coverage, and according to the spouse 
the state of Virginia recognizes this situation as legal separation after 6 months.  
The spouse is now going to sue for divorce.  I just want to verify that this 
employer has handled the situation in a manner that will be in compliance with 
COBRA rules and regulations. 

The employer’s verbal response was a good response.  The employer will want to confirm that they have 
properly issued the initial notice and incorporated the appropriate disclosures in their SPD– specifically 
to include the requirements for notice by beneficiaries in the event of legal separation or divorce.  Here, 
written or oral notice from a beneficiary to the individual that customarily handles benefit matters is 
sufficient.  This is important because if a COBRA administrator receives notice of a qualifying event in 
accordance with the reasonable procedures (or in the absence of reasonable procedures, oral notice to the 
individual who customarily handles benefit matters), and the COBRA administrator denies the 
availability of COBRA coverage for any reason, the COBRA administrator must provide written notice 
to the adversely affected individual, explaining why continuation coverage is not available (this notice to 
the individual is generally called a Notice of Unavailability of COBRA coverage).  The employer should 
confirm with its legal counsel as to whether the state in which it is located recognizes or requires legal 
separation. 

38.  A group of about 50 employees have voluntarily decided to stop paying for 
dependent coverage mid-year without waiting until the plan renews.  Does that 
then mean the enrolled dependents are now eligible for COBRA?  

Even though the dependents experience a loss of coverage, the loss is not due to a qualifying event.  As a 
result, the dependents would not be entitled to COBRA continuation coverage when coverage ends.   

39.  Retirees can continue coverage until they reach age 65 and become 
Medicare-eligible.  Does the employer have to offer the retiree or the retiree’s 
spouse COBRA coverage? 

The coverage offered to a retiree and the retiree’s spouse is considered alternative coverage.  If the 
alternative coverage does not satisfy all of the requirements for COBRA coverage, or if the retiree’s 
contributions exceed the amount required to be paid by non-COBRA beneficiaries for the coverage that 
the retiree can elect as COBRA coverage, then the employer must offer the retiree the opportunity to elect 
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either COBRA coverage or the alternative coverage upon separation.  If a retiree chooses alternative 
coverage, at the end of the alternative coverage period, the individual need not be offered COBRA.  
 
To determine whether the employer has to offer COBRA to the retiree and the retiree’s spouse upon 
reaching age 65, the employer first has to determine whether the retiree coverage (pre-65 coverage) met 
the requirements for COBRA coverage, and if so, COBRA does not have to be offered when the retiree 
reaches age 65.  If it is not, then the employer can offer the retiree and spouse a choice between retiree 
coverage to age 65 (alternative coverage) or COBRA upon separation.  If the retiree elects retiree 
coverage, then the employer does not have to offer COBRA when the retiree and the retiree’s spouse 
reach age 65.  If the employer does not offer that choice at the time of retirement, COBRA must be 
offered when the retiree and the retiree’s spouse reach age 65. 

 
 

PERIOD OF COVERAGE 
40.  What is the maximum coverage period for which a qualified beneficiary can 
be covered under COBRA? 

The maximum period for which group health plan coverage is required to be continued under COBRA 
differs depending on which qualifying event has occurred.  If the qualifying event is termination of the 
covered employee’s employment or a reduction in hours of employment, the COBRA continuation would 
be available for a maximum of 18 months from the date of the qualifying event.  Other qualifying events 
will generally provide for up to 36 months of coverage from the date of the qualifying event.   
 
If a second qualifying event occurs within the 18 month continuation coverage period, the 18 month 
period will be extended for a total of up to 36 months for qualified beneficiaries other than the employee.  
If the qualified beneficiary is determined to be disabled (for Social Security purposes, not an employer’s 
disability policy purpose) before or during the first 60 days of an 18 month continuation period, the 18 
month period may be extended for a total of up to 29 months for the disabled qualified beneficiary and all 
other covered family members.  Besides the qualified beneficiary being disabled before or during the first 
60 days of COBRA, the qualified beneficiary must receive a Social Security Administration 
determination regarding the disability before the end of 18 months of continuation coverage, and provide 
the employer with the determination within 60 days of its receipt.  With the exception of an employer’s 
bankruptcy, the applicable COBRA continuation period runs for a maximum of 36 months from the date 
of the qualifying event.  
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41.  What are the requirements for an employee to receive an extension of 
COBRA to 29 months based on a disability? 

The beneficiary must be disabled within the first 60 days of COBRA coverage, the Social Security 
Administration (SSA) determination letter must confirm that the disability existed at the required time, 
and the SSA letter confirming disability must be provided to the Plan before the expiration of the initial 
18 months of coverage and within 60 days of the date of the individual receives his or her disability 
determination letter.   
 
If the Plan Administrator is also the COBRA administrator, they need to document that requirements 
were met to allow the COBRA extension, i.e. the disability was within the first 60 days of COBRA 
coverage, there was an SSA determination of a disability, and the determination was provided within 60 
days of the determination and before the expiration of the initial 18-month COBRA period.  If the Plan 
Administrator is not the COBRA administrator, then the employer needs to notify the COBRA 
administrator and provide them with a copy of the SSA determination.  Example: an employee goes on 
COBRA and on the 91st day of coverage the employee becomes disabled.  The employee would not be 
eligible for the extended coverage.  Example: an employee goes on COBRA and becomes disabled on the 
32nd day of coverage.  If the employee does not receive the determination letter from SSA until 19 
months later,  the employee would not be eligible for extended coverage because the employee did not 
turn in the SSA determination before the end of the 18 months of COBRA continuation coverage. 
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42.  One of our employees died a few months ago, and his widow elected COBRA 
for herself and her 20-year-old daughter, who was then a full-time student.  The 
daughter notified us recently that she is dropping out of college.  Do we need to 
offer a new COBRA election or extend the current 36-month maximum COBRA 
coverage period? 

COBRA does not require a new COBRA election or an extension of the maximum COBRA coverage 
period.  But it is advisable to respond to the notice within 14 days, notifying her that there will be no 
changes in her COBRA coverage (i.e., no new COBRA election and no extension of her maximum 
COBRA coverage period) as a result of her departure from college. 
 
While the qualified beneficiary apparently did not tell you what she expects to happen to her COBRA 
coverage when she leaves college, she might think she will have a new qualifying event that starts a new 
36-month maximum COBRA coverage period.  Leaving college would be a qualifying event only if it 
would cause her to lose coverage under the terms of the plan.  However, she cannot lose her COBRA 
coverage before the end of her maximum coverage period except in certain limited circumstances (e.g., 
failing to pay COBRA premiums). Because she cannot lose her COBRA coverage upon leaving college, 
she does not have a new qualifying event and there is no need to offer a new COBRA election. 
 
Alternatively, she might believe that leaving school will extend her maximum COBRA coverage period.  
COBRA’s multiple qualifying event rule lengthens the maximum COBRA coverage period for some 
qualified beneficiaries when a second qualifying event occurs while they are receiving COBRA coverage.  
But the multiple qualifying event rule applies only when a qualified beneficiary is receiving COBRA 
coverage because of a first qualifying event that was a covered employee’s employment termination or 
reduction of hours (these events usually provide for only an 18-month maximum coverage period).  Her 
qualifying event was the death of a covered employee (her father), so the multiple qualifying event rule 
does not apply to her and does not extend the 36-month maximum COBRA coverage period she has now. 
 
Although her COBRA coverage will not change, it would be best to respond to her notice regarding her 
plan to leave school in order to avoid a misunderstanding that might develop into a dispute.  Such a 
response to her notice is arguably required by COBRA regulations, which direct the Plan Administrator 
to provide a “notice of unavailability of COBRA coverage” in certain circumstances.  Specifically, the 
Plan Administrator must provide a notice of unavailability if an individual provides a notice of qualifying 
event, a notice of second qualifying event, or a notice of disability, and the Plan Administrator 
determines that COBRA coverage (or an extension of COBRA coverage) is unavailable.   

43.  When can COBRA participants receive an extension of coverage from the 
employer?  Is an extension granted for only second qualifying events? 

The COBRA maximum period of coverage, 18, 29 or 36 months, is defined by federal law.  An employer 
can always agree to make these time frames longer IF the carrier (or stop loss provider) agrees to have 
COBRA participants covered and the employer applies the same extensions or time frames uniformly and 
consistently to all COBRA participants.  Normally, the carriers will not agree to this, because the carriers 
do not want the claims exposure and because of the consistency required in the administration of 
COBRA.  If the Plan Administrator is administering COBRA strictly based on the statutory obligations, 
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an extension can only be achieved by a disability or a second qualifying event. 

44.  An employer has a severance agreement with a terminating employee that 
includes a continuation of the employee’s medical and dental through the 
severance period where the employer contributes a portion of the premium 
during the severance period.  When can the employer begin counting time 
against the COBRA maximum period of coverage? 

The employer can begin running the COBRA period of coverage clock as soon as a qualifying event 
occurs that results in a loss of coverage.  In the above situation, the qualifying event is the termination of 
employment. Although the terminated employee will still have coverage during the severance period, the 
employee’s termination is a qualifying event for COBRA coverage.  The loss of coverage does not have 
to be immediate.  The loss of coverage only has to occur before the end of the maximum period of 
coverage available under COBRA.  The employer would be advised to notify the employee in the 
COBRA election notice that the period of coverage during severance is the start of COBRA coverage.  
The employee should be advised at any point in time when the employer will no longer pay for the 
COBRA coverage and the employee will be required to pay the entire premium amount. 

 
 

ELECTION 
45.  We have an employer group that had a lay off.  The employer agreed to 
continue coverage to the end of the month, and agreed to pay the COBRA 
premium for the first full month following the layoff.  When would the 60-day 
election period begin for those employees? 

The 60-day COBRA election period ends no later than 60 days after the date coverage terminates due to a 
qualifying event, or the date the COBRA qualifying event notice is received by the COBRA beneficiary.  
Because health coverage ends at a prescribed time, you should consider the coverage end date as the 
qualifying event date.  The employer has simply agreed to pay for the first month of COBRA coverage.  
The date on which the 60-day election period begins will depend upon when the Plan Administrator 
sends the COBRA qualifying event notice.  The COBRA beneficiaries will have the greater of 60 days 
from receipt of the COBRA qualifying event notice, or 60 days from the coverage end date. 

46.  An employee’s medical coverage ended and COBRA election forms were 
provided.  The forms were received after the 60-day election period; however, 
the election was postmarked on the 60th day.  Did the former employee meet the 
deadline to elect COBRA coverage?   

The employer must accept the election as timely.  Under what is known as the “mailbox rule,” the 
COBRA regulations provide that a qualified beneficiary’s election is treated as made on the date that it is 
sent to the Plan Administrator.  Thus, an election received after expiration of the 60 day election period 
but postmarked before or otherwise sent on the 60th day would be timely.  Detailed, consistent   
COBRA-related record keeping is always important, but in this case it might be especially critical.  Be 
sure to keep the envelope in case the stop loss carrier questions COBRA availability. 

47.  When an employer offers two medical plan options can an employee that is 
covered under one plan elect to continue coverage under the other offering, or 

The qualifying event generally provides the qualifying beneficiary with the opportunity to continue the 
qualified beneficiary’s coverage that was in effect on the day before the qualifying event.  Important 
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must they continue the plan they were under as an active employee? exceptions apply to that general rule.  Qualified beneficiaries who elect COBRA continuation coverage 

must be provided with the same coverage that is provided to similarly situated plan participants who are 
not receiving COBRA coverage.  Ordinarily, such coverage will be the same coverage the qualified 
beneficiary had on the day before the qualifying event.   However, if the employer permits an active 
employee to change mid-year from one plan to for any arbitrary reason, then the COBRA person should 
be permitted to make the plan change in the same manner.   If the employer permits employees to make 
changes during annual enrollment, then the COBRA qualified beneficiary can make the same type of 
change during annual enrollment. 

48.  We offer high and low coverage options.  The employee enrolled in the high 
option program.  The employee has two children who no longer meet the age 
requirement and will go onto COBRA.  Can the two dependents be enrolled in 
the low option plan, or do they need to continue under the high option program? 

They should be offered the plan under which they were participating on the day before the qualifying 
event.  If the group has an annual enrollment period or otherwise allows similarly-situated active 
employees to change coverage, the children can then switch to a different plan on the same basis. 

49.  We offer vision coverage and administer our own COBRA.  Until now we did 
not offer vision coverage under COBRA.  We have five employees who are 
currently on COBRA who were never offered vision coverage.  Do we need to go 
back and offer these employees vision coverage, and what do we need to do to 
communicate this offer to these employees?  Or can we leave everything as is 
and make sure we comply in the future?   

The employer is still responsible for offering COBRA coverage to the five employees so it should be 
offered as soon as practical.  A notice containing the employee’s rights to elect COBRA continuation 
should be sent.  The notice should state the retroactive date of coverage if it is elected and that the 
employee has 60 days to elect the COBRA coverage.  If the plan is insured, and if the insurer does not 
allow the employee to participate in the plan, then the employer will be responsible for providing the 
vision coverage and paying the vision benefits. 

50.  An employer allows employees in the “employee and spouse” tier of 
coverage to continue as two individuals under COBRA, so as to achieve a lower 
total contribution.  Is the insurer required to accept this? 

COBRA requires that each qualified beneficiary be offered the opportunity to make an independent 
election.  In general, the qualified beneficiary must only be offered the opportunity to continue the 
coverage the qualified beneficiary was receiving immediately before the qualifying event.  A qualified 
beneficiary must be treated the same as a similarly situated non-COBRA beneficiary, and therefore, if a 
similarly situated non-COBRA beneficiary is permitted to choose coverage under a new plan or to add or 
eliminate coverage (such as during an annual enrollment period), each qualified beneficiary must also be 
offered the opportunity to change plans and/or modify their coverage. 

51.  When is COBRA coverage effective and what premiums are due where the 
individual does not return the election forms until the 60th day and does not make 
a contribution until 45 days later? 
 

If the qualified beneficiary elects COBRA continuation coverage within the election period (i.e. within 60 
days from the later of (1) the date on which coverage ceases, or (2) the date on which the election notice 
was sent), continuation coverage is retroactive to the date coverage would have otherwise been lost.  The 
qualified beneficiary has 45 days from the date of his election to pay the first premium.  This first 
payment must include:  (1) payment for coverage from the time coverage otherwise would have been lost 
until the date of the election; and (2) payment of any monthly premium that has come due in the 
meantime.  
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If the former employee initially waives COBRA continuation coverage and then revokes the waiver 
within the election period, the revocation is an election of continuation coverage.  However, continuation 
coverage does not have to be provided retroactively.  Rather, the plan is only required to provide 
coverage from the date the waiver was revoked and any premiums due would be based upon coverage 
from the date of revocation.  The employer is permitted to have the coverage commence as of the date of 
the qualifying event.  The employer is required to notify plan participants in its COBRA notices how 
revocations will be handled. 
 
Where the participant elected continuation coverage within the election period, continuation coverage 
would begin on the date the participant lost coverage.  The first premium payment is due in 45 days and 
must include payment for coverage for the first 60 days.  Where the employee waives coverage and then 
revokes the waiver, coverage is determined based on the process selected by the employer.  If coverage is 
only effective at the time of revocation, then coverage would be effective the date of the revocation of the 
participant’s waiver.  The first premium payment must then be made within 45 days and include the 
monthly premium for the first two months of coverage.  If coverage is effective retroactive to the original 
loss of coverage, then the first premium payment must be made within 45 days of the election and must 
include payment for coverage for the first 60 days.  Special rules apply for insignificant underpayments.   

 
 

CONTROLLED GROUP 
52.  We own three different companies.  Company A and Company B offer 
health insurance benefits while Company C does not.  Company B is dropping its 
health insurance coverage for its employees.  Do we have to offer COBRA 
through Company A? 

An employer terminating coverage is not a qualifying event that triggers COBRA continuation coverage.  
There is a loss of coverage, but it is not due to separation, a reduction in hours, or any other statutorily 
listed events.  Thus, current employees of Company B will not have any COBRA rights.  However, any 
former employees of Company B receiving COBRA coverage would have to be analyzed separately.  
 
The first step is to determine the relationship among the companies.  Are they individually and separately 
single employers, or are they a part of a relationship known as a “controlled group of corporations?”  A 
controlled group relationship generally exists if one corporation owns at least 80 percent of the stock of 
another corporation.  A controlled group also exists if five or fewer persons (1) own at least 80 percent of 
the total stock or voting power of each corporation and (2) owns more than 50 percent of the stock or 
voting power of each corporation, taking into account the ownership of each person to the extent that 
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ownership is identical to each corporation. 
 
For COBRA purposes the term employer is defined by using the controlled group rules.  If the 
relationship between Companies A, B, and C is found to be that they are a part of a “controlled group,” 
and then upon B dropping its health insurance, COBRA would more than likely be offered by Company 
A for any of those current COBRA qualified beneficiaries receiving benefits under the Company B plan..  
In light of the applicability of the controlled group rules, an employer should examine its overall business 
structure and relationships in assessing COBRA obligations.  Any determination of COBRA eligibility 
coincident with a corporate transaction should be discussed with legal counsel.   

53.  A company and its subsidiaries have employees in several states, all of 
whom are covered under the same group health plan. The company expects to 
terminate the company-wide plan and adopt a new plan limited to headquarters 
employees.  Does COBRA apply to the other employees who no longer have 
coverage? 

COBRA does not require an employer to adopt a group health plan or to keep an existing group health 
plan in effect.  But COBRA liability can arise for an employer that changes the configuration of its group 
health plan coverage in the way that you describe.  The rules are not crystal clear, but there are areas of 
known risk. 
 
There are two categories of individuals who are affected when a plan is terminated:  (1) those who are 
already receiving COBRA coverage under the plan as a result of earlier employment terminations (or 
other COBRA qualifying events); and (2) those who are still employed by the employer (and who will 
lose coverage when the plan is terminated).  An employer may terminate COBRA coverage for the first 
category (existing COBRA qualified beneficiaries) only when the employer ceases to provide any group 
health plan to any employee.  The definition of “employer” for COBRA purposes is expansive, including 
all related employers that are members of the same controlled group.  Thus, it appears that if any member 
of the controlled group continues to maintain a plan, COBRA rights will still be available to those 
qualified beneficiaries currently on COBRA.  
 
However, active employees who will lose coverage due to termination of the group health plan will not 
have any COBRA rights, as the loss of coverage is not due to a qualifying event.  

54.  We have set up two companies under one roof.  We offer group health 
insurance to one entity (six employees) and do not offer insurance to the other 
entity (50+ employees).  COBRA applies to companies with 20 or more 
employees.  Does COBRA apply?   

This situation would be an issue of common control.  Generally, if one owner owns 100% of both of 
these companies, then there probably is a common control situation and both companies are looked at as 
if a single employer.  Because the two companies have more than 20 employees, the employer more than 
likely has COBRA obligations.  The employer should consult with its legal counsel, since if the employer 
has not been complying with COBRA in the past, i.e., providing an initial general notice, ensuring 
COBRA information is in the benefit plan’s Summary Plan Description, or offering COBRA continuation 
upon loss of coverage due to a qualifying event, the employer could be subject to penalties due to its non-
compliance. 
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PREMIUM DETERMINATION 
55.  Our premium rates went down four percent;, do we have to give 
COBRA participants a decrease in premium? 

The plan must compute and fix the applicable COBRA premium prior to each determination period. 
The determination period is any 12-month period selected by the plan and consistently applied from year 
to year.  
 
Regulations recognize three limited exceptions to this rule:  
 
1. If the plan has previously charged less than the maximum amount allowed under COBRA (e.g., 

because it subsidized the COBRA premiums for a certain period), and the plan requires qualified 
beneficiaries to pay an amount that is not over the maximum amount allowed to be charged, then a 
mid-determination period increase may be passed through (up to the regular applicable COBRA 
premium).  

2. If a qualified beneficiary is eligible for COBRA’s disability extension, under which up to 150 
percent of the applicable premium may be charged, then the increase for the disability extension 
period may be passed through.  

3. If a qualified beneficiary changes coverage during the COBRA coverage period, such as changing a 
benefit package or adding family member coverage, and the resulting premium is higher, the plan 
may increase the amount up to 102 percent or 150 percent, whichever is applicable. 

 
An argument can be made that certain benefit modifications resulting in changes in premiums should be 
passed along to qualified beneficiaries.  For example, if there is a reduction in benefits for active 
employees, which results in a reduction in premiums for active employees, it would appear reasonable 
and prudent to pass along any reduction in premiums to affected qualified beneficiaries.  In fact  ERISA 
fiduciary obligations would seem to require that an employer reduce rates if plan costs recede and that an 
employer should do so within a reasonable time frame. 
 
Thus, although premium increases, even due to benefit changes, should not be passed onto a qualified 
beneficiary mid-year, it appears that premium reductions should be passed onto qualified beneficiaries. 
 
COBRA Tip:  Employers should always attempt to structure plan changes so as to minimize these types 
of occurrences during the determination period. 
• Insured plans: The applicable premium for insured plans is “the cost to the plan for such period of 

coverage for similarly situated beneficiaries with respect to whom a qualifying event has not 
occurred” with an additional two percent charge permitted.  Thus, the premium rate (besides the two 
percent) can only vary for COBRA participants in the same manner it varies for active employees, 
i.e. different rate for individual versus family. 
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• Self-insured plans. The statute provides that the applicable premiums must be calculated using one 
of two specific methods:  the reasonable estimate of the cost of providing coverage for such period 
for similarly situated beneficiaries or the use of a safe harbor. 

56.  What can an employer charge a COBRA employee for the benefits they 
receive? 

For each 12-month determination period the applicable premium for an insured plan is “the cost to the 
plan for such period of the coverage for similarly situated beneficiaries with respect to whom a qualifying 
event has not occurred,” plus an additional two percent.  For the additional months beyond the initial 18 
months a qualified beneficiary is on COBRA due to disability, the employer can charge the employee 
150% instead of 102% for coverage, provided the employer has notified the employee of the increase as 
part of the COBRA information provided to the employee.  Moreover, when coverage is extended due to 
a disability, all members of the family may be charged the 150 percent applicable premium for any time 
period beyond 18 months during which the disabled person is receiving COBRA coverage. 

57.  How does a Health Reimbursement Account impact COBRA rates?   
 

Generally, the amount charged to the qualified beneficiary for each period of continuation coverage 
cannot exceed 102 percent of the applicable premium.  The applicable premium is defined as the cost to 
the plan (including employer contributions) of providing the same coverage for similarly situated non-
COBRA qualified beneficiaries, plus two percent for the administrative expense of providing 
continuation coverage.  Although COBRA definitely applies to HRA programs, structuring COBRA to 
apply to an HRA can represent a serious challenge.  The COBRA regulations are unclear regarding the 
calculation of the applicable premium for an HRA, but it does not appear that plan costs such as initial 
set-up fees can be included as a cost of providing COBRA coverage under an HRA.  Generally, the cost 
of providing coverage to the COBRA qualified beneficiary, and thus the basis of determining the 
applicable premium, is limited to the amount otherwise “contributed” by the employer to the HRA.  

 
 

PREMIUMS 
58.  Can an employer bill a qualified beneficiary for three months of COBRA 
premiums in one bill? 

Qualified beneficiaries must be given the option of paying COBRA premiums on a monthly basis.  They 
cannot be required to pay COBRA premiums on any other basis.  However, the employer can offer the 
qualified beneficiary the choice of other payment intervals.  Also, if a qualified beneficiary elects 
something other than a monthly payment schedule, the qualified beneficiary must be permitted to resume 
a monthly schedule at any time. 



Page 27 
 

 

PREMIUMS 
59.  If a group offers to pay the COBRA premium for an employee who is leaving 
and that is part of his severance, are those payments taxable?   

If the employer is providing a medical benefit to a former employee, it would generally not be treated as 
taxable income for the former employee.  

60.  An employer recently developed four-tier medical plan rates for active 
employees; their current COBRA rates are two-tier.  They are planning to 
charge COBRA premiums on a 4-tier basis, but is it possible to keep the two-tier 
structure even though actives are four-tier?  Enrollment for their medical, dental 
and vision coverage is bundled for active employees (although coverage are with 
different carriers).  Are they required to unbundle coverage for COBRA 
purposes? 

The employer cannot use a tier structure that inflates the COBRA rates paid by qualified beneficiaries.  
While a rate structure can be used (on a uniform and consistent basis) to favor CORBA users, it cannot be 
applied in a manner that artificially inflates COBRA premiums.  
 
Most employers endeavor to apply active rate structures that exactly correspond with COBRA, because 
doing so will help manage COBRA obligations more easily.  Because of the code and regulation 
requirements, a careful and very conservative approach to all COBRA compliance duties is 
recommended.  If someone needs coverage and attempts to challenge a COBRA failure as a way to 
restore coverage, the courts tend to be quite receptive and sympathetic.  Moreover, lawyers are often 
happy to take up COBRA challenge litigation, since they can fully recover legal fees as part of the 
asserted claims.  The reality of that legal situation should be a significant factor in the employer's 
determination about how to interpret its COBRA duties. 
 
Historically, there was a COBRA rule that required unbundling coverage under certain circumstances to 
make the "core" COBRA coverage more affordable.  With limited exception, the rule today is that 
COBRA represents real continuation coverage—a qualified beneficiary has the right to elect the coverage 
that the qualified beneficiary had in place on the day of the COBRA qualifying event.  Later, at open 
enrollment, the qualified beneficiary will have the power to make the COBRA coverage adjustments that 
the qualified beneficiary desires, in the same manner that active employees have the power to add or drop 
coverage. 

 
 

PREMIUMS ON A PRE-TAX BASIS 
61.  If an employee is entitled to a lump-sum severance payment and is given the 
Option to pay the full cost of COBRA for the entire 18-month period, can those 
contributions be taken on a pre-tax basis?   

Code Section 125 complicates the analysis.  IRS cafeteria regulations specifically allow (but do not 
require) plan sponsors to amend their pre-tax programs to enable payment of COBRA coverage on a tax 
favored basis.  As a practical matter, few employers will choose to adopt changes to enable pre-tax 
COBRA payments, because COBRA participants tend to represent high benefit users and most employers 
would choose to avoid encouraging more individuals to enroll in COBRA.   
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If the employer has properly amended its cafeteria plan, it appears that severance payments received by 
former employees can be salary-reduced to buy cafeteria plan benefits (i.e., COBRA premium payments), 
provided that such severance payments are deemed W-2 wages.  However, an employer must make sure 
that its acceptance of such COBRA premium payments does not violate the deferred compensation 
prohibition—employees cannot take a salary reduction in year one for coverage in year two.  As a result, 
it may be advisable to limit COBRA premiums on a pre-tax basis to the current year only.  Also, such an 
arrangement will be subject to the nondiscrimination rules of IRC Section 105(h), and therefore cannot be 
made available solely to highly compensated employees.  Lastly, since premiums for COBRA are 
determined on a 12 month basis, paying a full 18 months may result in less than would be paid by other, 
similarly-situated COBRA beneficiaries—resulting in the loss of premiums and potentially leading to 
inconsistent treatment among COBRA qualified beneficiaries.   

62.  We have a group with an employee that no longer works the hours required 
to participate in the group medical plan.  If the individual elects COBRA, can the 
employer run the COBRA premium through payroll.  If so, can it be done on a 
pre-tax basis? 

If the individual is eligible to participate in the employer’s cafeteria plan and the cafeteria plan permits 
pre-tax payment of group health insurance premiums, nothing in the COBRA continuation provisions or 
cafeteria plan rules prohibits the employee from electing to pay the COBRA premium through the 
cafeteria plan on a pre-tax basis.  Further, the proposed regulations under section 125 
provide that COBRA premiums can be a qualified benefit under a cafeteria plan., and therefore, a 
cafeteria plan can be amended to enable tax-favored payment of COBRA premiums. 

 
 

INSUFFICIENT PREMIUMS 
63.  Can an employer terminate COBRA coverage when a check for the premium 
payment bounces? 

Although the final IRS regulations do not specifically address checks returned for insufficient funds, we 
believe that in most situations an employer should be able to terminate coverage at the end of the 30-day 
grace period (or, if longer, the grace period established by the plan) due to a failure to pay the appropriate 
premium.  However, if this practice would be challenged, the courts are often favorable to qualified 
beneficiaries.  As a result, it might be prudent to give the qualified beneficiary a reasonable period of 
time to cure, at least in the instance of the first bounced check. 
 
The final COBRA regulations contain rules regarding an Employer’s obligations when a premium 
payment is deficient by an amount that is “not significantly less” than the amount due.  The plan must 
treat a deficient payment as satisfying a payment requirement, or it must notify the qualified beneficiary 
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of the amount of the deficiency and provide a reasonable period of time in which to make the payment.  
The regulations clarify that an amount is not “significantly less” if the shortfall is no greater than the 
lesser of (1) $50 or (2) ten percent of the amount that the plan requires to be paid.  Thus, a bounced check 
more than likely would be deemed a deficient payment and the guidelines regarding notice and a 
reasonable time to cure should be followed. 

64.  After COBRA rates were increased coincident with annual enrollment, a 
COBRA beneficiary who had paid his premium early was billed $28 – the 
difference in rates for the month paid in advance.  The former employee refuses 
to pay the additional amount.  What period of time should be provided to allow 
for the added payment?  At what point can COBRA coverage be terminated for 
non-payment? 
 

The answer depends on whether information was sent to the qualified beneficiary as part of annual 
enrollment, confirming that there was going to be a rate increase.  If a COBRA qualified beneficiary 
makes an insignificant underpayment (ten percent of the premium cost or $50, whichever is lower), then 
the employer is required to notify the participant of the underpayment and give them 30 days to make up 
the underpayment.  If the qualified beneficiary in the meantime sends in another payment, then the 
amount of the underpayment is taken from the regular payment.  This results in the next payment being 
underpaid, and  a new notice is required to be sent concerning that subsequent underpayment.  Only 
significant underpayments t (more than ten percent or $50) that are delinquent allow termination of 
coverage for non-payment. 

65.  An employer does not communicate changes in the open enrollment period to 
their COBRA participants, and the COBRA participants have been paying the old 
rates for several months.  Can the employer conduct an annual enrollment for the 
COBRA participants and collect the difference in premiums since the change?  

COBRA participants should be informed of the changes.  COBRA beneficiaries have the same rights as 
active employees.  The qualified beneficiaries should be notified as soon as the error is recognized.   
Qualified beneficiaries should be allowed to change coverage or add dependents on a prospective basis.  
Note that whenever there is a “material reduction” in coverage, services or benefits, the plan must 
disclose the material reduction no later than 60 days after the adoption of the modification or change.  A 
material reduction in services or benefits includes an increase in premiums, deductible, co-insurance, co-
payments or other amounts to be paid by a participant or beneficiary.  
 
Without notice of the changes to the qualified beneficiary, there could be a challenge by the qualified 
beneficiary for breach of fiduciary duty seeking equitable relief.  If the plan is fully insured, the oversight 
must be brought to the carrier’s attention and the carrier needs to be informed regarding how the matter is 
being corrected, so that the carrier does not challenge any subsequent coverage change made by a 
qualified beneficiary outside of annual enrollment. 

 

PREMIUM REMITTANCE 
66.  How long does a qualified beneficiary have to remit payment? It depends.  The final COBRA regulations state that a plan cannot require payment for any period of 

COBRA coverage earlier than 45 days after the date of the qualified beneficiary’s election.   
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Qualified beneficiaries must be given the option of paying COBRA premium payments on a monthly 
basis.  Qualified beneficiaries cannot be required to pay premiums on any other basis, such as quarterly 
or annually, but qualified beneficiaries can be offered the choice of making those types of payment 
alternatives on a voluntary basis.  If a qualified beneficiary elects to make COBRA premium payments 
on other than a monthly basis, the qualified beneficiary must be permitted to switch to monthly payments 
at any time. 
 
For all other premium payments, other than the initial payment, premium payments must be made within 
30 days after the first day of the coverage period to which they relate (i.e., a 30-day grace period).    

67.  Is it possible for an employer to extend the 30-day grace period for premium 
payments under COBRA? 

Generally, COBRA continuation coverage rules set minimums that employers must follow.  Nothing in 
the law prevents an employer from being more generous then these minimums.  This is not only 
applicable to the grace period but also the maximum amount of time for continuation coverage.  Of 
course, any change in the way COBRA benefits are provided must be provided and communicated to all 
eligible participants.  If the employer increases the maximum period of time for continuation coverage or 
otherwise COBRA terms or conditions for COBRA benefits, the employer also needs to verify that the 
insurance carrier (or stop-loss provider) will honor that extension. 

68.  We’ve received correspondence from a hospital, indicating that it wishes to 
pay the COBRA premiums for its patient, a qualified beneficiary under our group 
health plan.  Can a hospital pay COBRA premiums for a patient?  If so, what 
should we do if the hospital stops paying? 

Yes, a hospital, provider, or any other person or entity, may pay the COBRA premiums on behalf of a 
patient.  While in most cases the qualified beneficiary pays the premium for COBRA coverage of the 
qualified beneficiary (and dependents), the COBRA regulations specifically allow third party COBRA 
premium payments. 
 
But what if the third party fails to pay?  This should not, as a general matter, affect the plan’s ability to 
terminate COBRA for nonpayment.  A qualified beneficiary’s COBRA coverage may be terminated, 
subject to grace periods and other special rules, as of the first day of any period for which timely payment 
is not made.  Plan Administrators are required to provide a notice of termination of COBRA coverage to 
any qualified beneficiary whose coverage ends before the expiration of the maximum coverage period, 
regardless of who is paying the premium.  Thus, if a hospital stops paying the premiums for the qualified 
beneficiary, the Plan Administrator would be required to send a notice of termination to the qualified 
beneficiary (not the hospital). 
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69.  If an individual has Medicare coverage that is in place prior to the date of a 
COBRA election, they must be given the opportunity to elect COBRA coverage.  
If Medicare entitlement is on October 1, and the individual elects COBRA on 
October 10,can the individual have up to 18 months of COBRA coverage? 

That is correct.  The final regulations specifically require that a qualified beneficiary (including an 
employee or former employee as well as the employee’s spouse and dependent children) has the right to 
elect COBRA coverage after becoming entitled (i.e., enrolled in) Medicare. 
 
If an employee has enrolled in Medicare coverage and subsequently has a qualifying event (termination 
of employment or reduction in hours) within the 18-month period following the date the employee 
enrolled in Medicare, the employee’s spouse and dependent children become entitled to COBRA 
coverage for a maximum period that ends 36 months after the employee became entitled to Medicare.  
The employee remains entitled to the basic maximum COBRA coverage period that ends 18 months after 
the termination of employment or reduction in hours.  

70.  What is the effect on an individual’s COBRA coverage if the individual 
becomes entitled to Medicare after the individual elects COBRA? 

Because the Medicare Secondary Payer rules prohibit an employer from taking into account an active 
employee’s Medicare entitlement (i.e., enrollment), when an active employee has a reduction in hours, 
elects COBRA and subsequently enrolls in Medicare, that Medicare enrollment should not result in a loss 
of coverage for the employee or the employee’s spouse or dependent children, and therefore, no 
qualifying event for either the employee or the employee’s spouse or dependents. 
 
If an employee terminates employment, elects COBRA and subsequently enrolls in Medicare, the 
COBRA regulations permit (but do not require) an employer to terminate the former employee’s COBRA 
coverage.  The same is true for an employee’s spouse or dependent who has a qualifying event, elects 
COBRA and subsequently enrolls in Medicare—the employer is permitted (but not required) to terminate 
the qualified beneficiary’s COBRA coverage.  In either case, a qualified beneficiary’s subsequent 
enrollment in Medicare does not affect the rights of the other qualified beneficiaries to continue their 
COBRA coverage. 

71.  When a COBRA qualified beneficiary becomes eligible for Medicare, can an 
employer terminate his coverage? 

COBRA requires that a qualified beneficiary be entitled to, not merely eligible for, Medicare to allow 
termination of COBRA coverage--entitled means the effective date of enrollment in Medicare Part A, 
Part B or both.  As a result, if a qualified beneficiary does not enroll in Medicare, group health insurance 
coverage can continue. 
 
There are many factors to consider before making a decision about not enrolling in Medicare.  Those who 
do not enroll when first eligible only have limited options to enroll at a later date without penalty.  Those 
who do not enroll in Medicare Part B when first eligible may be assessed a permanent surcharge (ten 
percent for every 12 months delayed).  The surcharge can be removed, depending on facts and 
circumstances where Medicare Part B was declined due to COBRA coverage.  The individual will also 
have a “special enrollment period” to enroll in Part B after termination of group health plan coverage.  
This “special enrollment period” is eight months following the termination of group health plan coverage.  



Page 32 
 

 

MEDICARE 
However, and this is very important, COBRA coverage is not deemed to be group health plan coverage 
for determining a “special enrollment period” for Medicare Part B. 

 

REVOCATION 
72.  If a qualified beneficiary waives COBRA continuation coverage and 
subsequently revokes that waiver, when does COBRA coverage become 
effective? 

Normally when there is a COBRA continuation election, it is effective as of the date of loss of coverage.  
However, the COBRA regulations contain a special rule regarding coverage that must be 
provided during the election period for a qualified beneficiary who first waives COBRA coverage and 
then revokes such waiver before the COBRA election period expires.  Under the rule, if the qualified 
beneficiary revokes the waiver prior to the end of the election period and makes a timely COBRA 
election, the employer IS NOT OBLIGATED to retroactively restore coverage for the period prior to the 
effective date of the revocation.  This practice is permitted by the COBRA regulations. 
 
If an employer wants to take advantage of this exception, the employer should be advised to include a 
description of the consequences of a waiver and of a revocation of a waiver in its plan documents and 
COBRA notices.  The regulations specifically state that if a qualified beneficiary waives COBRA 
continuation coverage during the election period, the waiver can be revoked at any time before the end of 
the election period.  Revocation of the waiver is an election of COBRA continuation coverage.  However, 
if a waiver of COBRA continuation coverage is later revoked, coverage need not be provided 
retroactively. 
 
In order for an employer to limit an employee to prospective coverage when the employee revokes a 
waiver of COBRA continuation coverage, there must be adequate disclosure of the plan sponsor’s 
COBRA rules and procedures.  The manner in which an employer addresses an employee’s COBRA 
coverage following the employee’s waiver revocation can be either an advantage or disadvantage, 
depending on the timing.  For example, assume Employee A terminates employment, loses health 
insurance coverage, waives COBRA, gets hurt and then revokes his waiver.  If the employer reinstates 
back to the loss of coverage, then Employee A’s claim will go against the plan’s experience.  However, if 
the employer only reinstates upon the revocation, then Employee A’s coverage would be reinstated after 
the injury and no claim would be incurred against the plan.    
 
Caution:  An employer must decide how it is going to reinstate COBRA upon revocation and make it a 
policy; the employer cannot determine how it will administer COBRA coverage following an employee’s 
waiver revocation on a case by case basis. 
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73.  When does an employer provide information to its employees about COBRA 
coverage and availability? 

An employer is required to provide a General Notice of COBRA continuation rights within 90 days of a 
participant and/or spouse becoming covered under the plan or the plan becomes subject to COBRA 
requirements.  A notice of COBRA rights and obligations is also required to be included in the Summary 
Plan Description for the group health plan, which is required to be distributed to participants within 90 
days of becoming covered under the plan.  When the employer changes group health plans, COBRA 
notices should be sent out to all covered employees and their dependents, but if it is only a modification 
to the plan, no notice needs to be sent to covered employees unless the modification is to COBRA 
coverage.  When the employer and/or Plan Administrator becomes aware that a participant and/or 
spouse/dependent has a qualifying event and becomes a qualified beneficiary, then the employer must 
send all qualified beneficiaries an election notice.  

74.  Must COBRA notices be sent certified or registered mail?  If the employee 
does not pickup the notice and it is returned to us as “unclaimed” after their 
election period has expired, what is our liability?  

A Plan Administrator does not have to guarantee actual receipt of a COBRA notice.  Generally, an 
individual is treated as having received a COBRA notice, even if the individual did not receive it, as long 
as the Plan Administrator sent the notice in a manner that constitutes good faith.  Although certified mail 
is not required, it can be a method of proving that a COBRA notice was sent.  At the same time, by using 
certified mail, the administrator MAY lose the benefit of the presumption of receipt if the qualified 
beneficiary never retrieves the letter.  If using certified mail, an administrator may also want to send the 
notice by first class mail, and obtain proof of the mailing (registered). 
 
There is a presumption in the law that a letter properly addressed, stamped and mailed is received by the 
person to whom it was addressed.  Applying this presumption, a qualified beneficiary merely denying 
receipt of the COBRA notice, without any additional proof, is not sufficient to rebut this presumption. 
 
Best practices is to document COBRA compliance by showing how updated information in the 
employer’s recordkeeping system is maintained, information as to when COBRA notices are generated, 
who generates them, who mails them, when, etc.  This kind of documentation is credible – particularly if 
the documentation process includes keeping anything that may be returned to the employer.  Naturally, if 
something is returned with a new address, then the COBRA information should be sent to the new 
address.   
 
COBRA Tip:  Many employers find it advantageous to combine first class mailing to the last known 
address a best practice when combined with a US Post office “certificate of mailing.”  A certificate of 
mailing is different from certified mail.  A certificate of mailing is filled out with the qualified 
beneficiary’s name and address and is stamped by the post office when the article is deposited into the 
mail.  The certificate of mailing costs about 90 cents and demonstrates that the employer did in fact 
deposit the item into the mail.  From there a legal presumption applies which states that any first class 
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letter when correctly addressed will arrive at its destination. 

75.  An employer has sent two COBRA qualified beneficiaries an election notice 
with the required 60 days to respond.  The employer has not heard anything from 
the COBRA qualified beneficiaries, should the employer send another letter or 
notice to them saying that their 60 days are almost up? 

No, the employer does not have to send a follow up letter to the COBRA qualified beneficiaries.  After 
the employer has sent an election notice there is no response within the required 60 days, then the 
absence of a response is deemed a waiver.  The employer should document that notices were sent, when 
the notices were sent, and that no response was received by the end of the business day, using the date of 
the 60th day upon which the qualified beneficiary’s response was required.  As a reminder, if the 
employer receives the election notice after the 60th day and finds that the notice was postmarked either 
before or on the 60th day, then this would be deemed a timely election. 

76.  We have an employee that passed away.  It turns out his “wife” is not a wife 
by marriage license but is his common law wife, and the marriage is recognized 
in Texas where they both currently reside.  Does COBRA apply since this is a 
state recognized common law marriage and COBRA is a federal law? 

The common law spouse will be a legal spouse and therefore, COBRA will apply. COBRA requires that 
a covered spouse be provided with COBRA continuation coverage rights.  Although COBRA is a federal 
law, state law controls who is a legal “spouse.”  As long as the employee and common law spouse have 
met all requirements for a common law marriage in Texas, then the common law spouse will have the 
same rights as a spouse through a valid marriage license. 

77.  An employer, who is not subject to FMLA, has an employee who has been 
out for several months due to a medical condition.  The employer has continued 
the employee’s coverage as an active employee and has never offered COBRA.  
The employee is collecting short term disability benefits from the employer’s 
plan.  Is it too late for them to stop coverage and to offer COBRA now?  The 
employee could be out for an indefinite period of time. 

The employer should look to the terms of the health plan to see if coverage can be maintained on an 
active basis during a non-FMLA leave of absence.  If the plan does not allow for active coverage during 
leave or if the time period allowed has expired, the employer must terminate health plan coverage and 
offer COBRA coverage.  The employer should seek advice from its legal counsel as to what date it 
considers to be the COBRA qualifying event date, but in general, there are two options, each with some 
risk: 
 
• Terminate the employee’s health plan coverage prospectively (pick a current or future date), 

consider the qualifying event (reduction in hours) to be that date and send the COBRA qualifying 
event notice and election form; or  

• Terminate health plan coverage retroactive to the date the employee went out on leave (or if later, 
the last date allowed under the plan for active coverage) and send the COBRA qualifying event 
notice and election form.  

 
Regardless of the option selected, advice from legal counsel is recommended.  With the second option, 
the employer should only require the employee to pay COBRA premiums from the date of the notice 
forward.  

78.  Since COBRA participants are treated the same as regular employees in COBRA participants must be given the right to adjust coverage the same as active employees at annual 
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connection with annual enrollment and are allowed to make changes in their 
benefits, are COBRA participants allowed to add new dependents at annual 
enrollment?  If so, would that dependent only be able to participate in the plan 
until the COBRA coverage  is exhausted? 

enrollment.  However anyone who is added to coverage that was not already a recognized qualified 
beneficiary is only going to draw coverage "through" the qualified beneficiary.  That means the person is 
only a health coverage "rider" and would therefore lose coverage if the COBRA person lost coverage, 
with no further rights to continue. 

79.  An employee gets employer-funded COBRA for a period of time, which 
extends past their eligibility date at their new employer.  Must they enroll for 
their new employer-sponsored plan on a timely basis regardless of their COBRA 
coverage, and if they do not enroll, are they precluded from joining the new 
employer plan until the next annual enrollment?   

The former employer can terminate a qualified beneficiary’s COBRA coverage if the qualified 
beneficiary becomes COVERED under another (or new) employer’s plan.  There must be an actual 
enrollment in the plan; mere eligibility is not sufficient for a previous employer to terminate COBRA 
coverage.  An individual who becomes eligible for a new employer’s plan and elects to stay on COBRA 
and not enroll in the plan will have HIPAA Special Enrollment Rights upon the exhaustion of COBRA 
coverage – simply choosing to stop paying will not trigger a HIPAA Special Enrollment.  (Note: A 
HIPAA Special Enrollment right exists when group health plan coverage has been waived due to having 
other group health plan coverage.  There must be a loss of coverage to assert the right.) This means that 
after 18 months (or 29 or 36 months depending on the circumstance), the individual can enroll in the 
employer’s plan even if it is not open enrollment.  (The plan must give the individual at least 30 days 
upon the loss of coverage to request special enrollment.)   
 
Also, the individual can enroll in the new employer’s plan during open enrollment.  If the employee 
waives the new employer’s group health plan due to having COBRA coverage, the Plan Administrator 
for the new employer’s group health plan is required to give the employee a Notice of Special Enrollment 
Rights. 

 
 

TERMINATION 
80.  Can a person stay on COBRA with their prior employer for the full 18 
months, even though they are eligible for coverage through a new company? 

COBRA continuation coverage may be terminated on the date that a qualified beneficiary first becomes 
covered under another group health plan after the date on which the qualified beneficiary elected 
COBRA coverage.  In order to terminate a qualified beneficiary’s COBRA coverage on that basis, the 
other coverage must be provided under a group health plan, not under an individual health insurance 
policy.  In addition, the plan document should expressly state that COBRA coverage may be terminated 
on that basis.  It should be noted that an individual’s mere coverage eligibility under another group health 
plan is not enough reason for termination.  There must be actual enrollment or coverage. 
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81.  Can a former employee keep COBRA if offered a limited medical policy with 
the new employer? 

An individual's right to COBRA can be terminated early when the individual becomes covered under 
another group health plan.  There must be actual coverage, not just eligibility for coverage.  COBRA 
coverage may be terminated on the date on which the qualified beneficiary first becomes covered under 
any other group health plan (as an employee or otherwise) after the date of the election.   

82.  Can a new employer elect to pay 100% of the COBRA premium for the prior 
employer?   

Yes.  Anyone can pay COBRA premiums for a COBRA beneficiary.  For example, sometimes a medical 
provider will pay the COBRA premiums in order to receive payment for services provided, and 
sometimes a new employer will pay COBRA premiums to delay coverage under their plan.  COBRA 
does not allow the former employer to terminate the COBRA coverage unless the COBRA beneficiary 
(former employee) actually becomes covered under the new employer’s plan or obtains other coverage 
after electing COBRA. 

83.  Is it possible for an employee to hold COBRA coverage and also participate 
in a different employer health plan? 

That would be an unusual situation, but double coverage could technically occur depending on the timing 
of the COBRA election versus the enrollment into the other employer plan.  Although dual COBRA and 
employer coverage does not happen too often, dual COBRA and Medicare coverage is fairly common.   

 
 

NOTICE 
84.  We know that an initial COBRA notice must be provided to covered 
employees and covered spouses when their coverage commences.  What is the 
best way to do this?  Should we just hand a copy of the initial notice to the 
employee?  Can we send it electronically? 

The initial COBRA notice must be furnished using measures reasonably calculated to ensure actual 
receipt.  First-class mail, hand delivery, and electronic delivery are among the delivery methods approved 
by the DOL.  We recommend sending the initial notice by first-class mail with a post office certificate of 
mailing.  It is important to remember that a Plan Administrator not only must furnish the initial notice 
using an appropriate method, the Plan Administrator may also have to prove years later that the notice 
was actually provided to the covered employee or spouse.  Some Plan Administrators, particularly for 
larger plans, may choose instead to document their compliance with COBRA’s initial notice requirement 
by maintaining business records that satisfy court evidentiary requirements.  Administrators using the 
“business records” method may elect to complete a declaration or affidavit of mailing for each notice 
sent.  Still others may elect to use certified mail or a form of receipt or delivery confirmation.  In all 
cases, mailing records should be maintained for at least the ERISA mandated record-keeping period of 
six years (six years back, plus the current plan, year makes it essentially a seven year record keeping 
period.)  Also, since the COBRA statute does not include a statute of limitations specific to that law, 
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some recommend a period of ten years or more.  Hand delivered initial notices is discouraged, because in 
most cases an initial notice must also be provided to covered spouses.  The DOL has confirmed that hand 
delivery to the covered employee does not satisfy COBRA’s initial notice requirement with respect to the 
covered employee’s spouse.  Even if an initial notice need not be delivered to a spouse (because, for 
example, the employee is unmarried or the spouse is not covered), hand delivery of the initial notice to 
the employee is difficult to prove.  
 
Although the DOL’s regulations permit plans to provide initial notices electronically (by e-mail or other 
internet-based methods), this is not usually an attractive alternative.  The regulations impose certain basic 
conditions for all electronic disclosures that vary depending on whether the employee has access to the 
electronic systems as an integral part of the employee’s regular employment duties.  A Plan 
Administrator may not wish to take the extra steps necessary to meet the DOL’s requirements for 
providing initial notices electronically to covered spouses (and to employees without work-related 
computer access), especially considering that first-class mail is such a simple alternative.  Many 
employers use the services of a third-party administrator (TPA) to provide initial COBRA notices.  This 
is certainly acceptable, although the DOL takes the position that there must be a return address on the 
initial notice envelope in order for an employer to achieve good faith compliance when mailing initial 
notices through a TPA.  
 
The DOL’s COBRA regulations endorse furnishing a single initial notice to the covered employee and 
covered spouse if (1) the notice is addressed to both the covered employee and spouse, and (2) on the 
basis of the most recent information, the covered employee’s spouse resides at the same location as the 
covered employee.  If the coverage of the employee and spouse commences at different times, however, 
the Plan Administrator must provide separate initial notices to the employee and spouse.  (There is one 
exception:  if the spouse’s coverage commences before the date on which the initial notice is required to 
be provided to the covered employee, a single initial notice addressed to both is sufficient.) 

85.  An employer received a notice from one of its employees stating that his son 
had turned age 26 and is no longer an eligible dependent under the company’s 
group health plan.  Upon checking with the insurer, it was discovered that the 
employee’s son had not been covered under the plan for over a year.  Because 
the employee’s son was not covered under the plan when he ceased to be an 
eligible dependent, the employer did not plan to send COBRA election materials 
to him.  However, should a notice be sent anyway to let the employee’s son know 
that he is not entitled to elect COBRA? 

Yes.  Regulations require a Plan Administrator to provide a notice of unavailability of COBRA coverage 
in response to certain notices regarding individuals who expect to receive COBRA coverage (or an 
extension of their COBRA coverage).  The Plan Administrator is required to provide a notice of 
unavailability of COBRA coverage in response to any of the following kinds of notices, if the Plan 
Administrator determines that COBRA coverage (or an extension of an individual’s maximum COBRA 
coverage period) is not available: 
 
(1) a notice that a qualifying event has occurred (such as the notice furnished by the employee that 
the son had ceased to be a dependent under the plan);  
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(2) a notice that a second qualifying event has occurred; or  
(3) a notice that a qualified beneficiary has been determined by the Social Security Administration to be 
disabled.  
 
The notice of unavailability must be written in a manner calculated to be understood by the average plan 
participant and must explain why the individual is not entitled to COBRA coverage (or to an extension of 
COBRA coverage).  The notice of unavailability must be furnished within the time period that would 
apply for providing a COBRA election notice to an individual who notified the Plan Administrator of a 
qualifying event (if the individual was entitled to elect COBRA).  This translates into a deadline that is 
generally 14 days after the Plan Administrator receives notice of a qualifying event, second qualifying 
event, or disability.  A single notice of unavailability may be provided to a covered employee and the 
covered employee’s spouse, if they live at the same address, by addressing the notice to both of them.  A 
notice to a covered employee or spouse will satisfy the requirement to provide notice to a dependent child 
who lives with the person who received the notice.  If the Plan Administrator knows (“on the basis of the 
most recent information available to the plan”) that any of the qualified beneficiaries lives at a different 
address, then separate notices must be provided to each qualified beneficiary who lives at a different 
address. 
 
Like other COBRA-required notices, a notice of unavailability must be furnished using “measures 
reasonably calculated” to ensure actual receipt of the material.  While the DOL-approved methods 
include mail, hand-delivery, and electronic transmission, we recommend using first-class mail.  

86.  If a former employee was never previously offered the employer’s HSA 
benefit and after termination of employment the former employee has COBRA 
coverage, does the former employee have the same active rights as a similarly-
situated active employee and be able to elect the HSA benefit?  Or, would that be 
prohibited? 

Congress explicitly amended the Internal Revenue Code to provide that COBRA does not apply to Health 
Savings Accounts.  However, COBRA must be offered for the underlying high deductible health plan.  In 
the unlikely situation where the HSA is considered to be an ERISA plan because the HSA is subject to 
certain rules and conditions specified by the employer, COBRA may apply.  Applying COBRA to an 
HSA is awkward and cumbersome.  

87.  Can the employer include a General Notice in the new hire’s benefit packet 
of information as long as his name is on it?  Can the employer indicate in the 
new hire’s welcome packet the website where the new hire can find the Medical 
SPD; which would contain all of the information required to be included within 
the General Notice?  What are the rules governing the electronic delivery of 
COBRA notices? 

Yes, the employer can include a General Notice in the new hire’s benefit packet.  However, if the new 
hire is married, delivery of the General Notice to the new hire (either as part of the new hire’s benefit 
packet or Medical SPD) is not considered delivery of the General Notice to the spouse, since it cannot be 
ascertained with reasonable certainty that the employee will give the spouse the benefit packet, Medical 
SPD or other document containing the General Notice. 
 
An employer can indicate in the new hire’s welcome packet the website where the new hire can find the 
Medical SPD.  However, the group must meet all of the electronic disclosure requirements under ERISA, 
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including those electronic disclosure requirements applicable to the spouse.  
 
The electronic delivery of COBRA notices can be different for plan participants versus beneficiaries.  We 
do not recommend that employers ever use electronic notice to satisfy their COBRA notification 
obligations due to the risk that can surface if the employer is later required to demonstrate adequate 
notice.  Still, the DOL does allow electronic distribution of the COBRA notice.  The regulations 
governing electronic delivery are at 29 CFR §2520.104-b-(1)(c).   

88.  We have a group that did not provide appropriate COBRA notices.  One 
former employee has now approached us requesting COBRA coverage for his 
son.  Does this terminated employee’s son still have a right to COBRA, even 
though it was not elected within the correct time frame? 

The facts as presented are unclear.  Did the employee’s son lose coverage because he ceased to be an 
eligible dependent OR because he never was an eligible dependent?  If the former (he ceased to be an 
eligible dependent), the employer should have provided a COBRA qualifying event notice within 44 
days.  If the employer did not provide a COBRA qualifying event notice (and as a result, the parent did 
not have the opportunity to elect COBRA coverage for the dependent), the employer should provide a 
notice now -- again, assuming that the son ceased to be an eligible dependent.  The COBRA qualified 
beneficiary has the obligation to timely elect COBRA coverage (60 days from date of notice or loss of 
coverage, whichever is later) but only if the employer provided the requisite COBRA qualifying event 
notice.  Ultimately, the answer to this question will depend upon whether the employer provided the 
employee with a general COBRA notice that outlined the requirement of an employee/qualified 
beneficiary to notify the Plan Administrator when a dependent ceases to be a dependent under the plan.  
Where the appropriate notice has been provided, the employer does not have to offer COBRA in the 
event notice is not received within 60 days of the loss of dependent status.  If the employer cannot show 
that this employee was given a general COBRA notice that clearly described the employee’s/qualified 
beneficiary’s notice requirement, then the dependent still has COBRA rights and the employer should 
provide a COBRA qualifying event notice to the dependent as soon as possible. 

89.  If a qualified beneficiary is reaching the limit on the qualified beneficiary’s 
COBRA coverage  and has no new triggering event for coverage extension, does 
the employer send out the notice of “Completion of Maximum Period of COBRA 
Continuation Coverage and Conversion Rights Form” or is there another form 
to submit? 

If the maximum COBRA coverage period is coming to an end, the employer should notify the qualified 
beneficiary in writing of the date upon which COBRA coverage will end.  Please note that this written 
notice is not technically required by the COBRA regulations (the COBRA regulations only require 
written notice of early termination of COBRA coverage), but there is a good argument that the employer 
has a fiduciary duty under ERISA to notify a plan participant when coverage ends as well as notifying the 
qualified beneficiary of any conversion rights under the plan.  For group health plans that contain a 
conversion privilege, the plan is required to provide notice of the conversion rights to qualified 
beneficiaries during the 180 day period ending with the COBRA coverage expiration. 

90.  Can we satisfy our COBRA initial notice requirement by including the notice 
contents in our group health plan’s SPD? 

Yes, the DOL’s COBRA regulations expressly permit a Plan Administrator to satisfy the initial or general 
notice requirement by including the contents in a summary plan description (SPD), provided both 
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ERISA’s SPD requirements and COBRA’s initial notice requirements are met.  For example, the SPD 
must include all of the information that is required to be in the COBRA initial notice (other than the 
normal initial notice reference to more complete information being available from the Plan Administrator 
and in the plan’s SPD), and must be provided to covered employees and covered spouses at the time 
prescribed for delivery of a COBRA initial notice.  In fact, the DOL has expressed its belief that many 
plans would prefer to take advantage of the reduced cost and added efficiency of providing a single 
disclosure document that satisfies both the initial notice requirement and the SPD requirement.  The 
following issues should be considered before deciding to use a single document to satisfy both the initial 
notice and the SPD requirements: 
 
• A Plan Administrator that uses the SPD for the COBRA initial notice must follow the COBRA rules 

regarding distribution of the initial notice.  Generally, the deadline for delivery of the COBRA initial 
notice will be the same as ERISA’s deadline for delivery of the SPD—within 90 days after the 
participant’s plan coverage begins.  However, COBRA requires that the initial notice be provided to 
both the employee covered by the plan and any covered spouse, while SPDs are only required to be 
delivered to plan participants.  As a result, if the SPD is being used to satisfy the initial notice 
requirement, delivery must be made to covered spouses.  If a covered employee and spouse reside at 
the same location, then the Plan Administrator may send a single SPD/initial notice to both of them, 
provided the initial notice and envelope are addressed to both the covered employee and the covered 
employee’s spouse.  We recommend that the mailing include a cover memorandum highlighting the 
COBRA provisions in the SPD. 

• A stand-alone initial notice is more likely to be noticed and read by the covered employee and 
covered spouse.  Some employers may wish to provide a stand-alone initial COBRA notice plus an 
SPD that contains all of the required COBRA initial notice contents. 

• Finally, a stand-alone notice may be easier to administer – particularly if including the notice in the 
SPD would be a change in process.  
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91.  We are acquiring a division of a large public corporation.  Who is 
responsible for continuation of COBRA coverage for those COBRA participants 
terminated prior to the sale? 

The final COBRA regulations address health care coverage continuation rights in two types of business 
reorganizations, stock sales and asset sales.  An “asset sale” is a transfer of substantial assets, such as a 
plant or division or substantially all the assets of a trade or business.  Under the regulations, either the 
“Buying Group” or the “Selling Group” is obligated to make COBRA coverage available.  In an asset 
sale, the Selling Group is the controlled group of corporations, or the group of trades or businesses under 
common control, that includes the corporation or other trade or business that is selling the assets, and the 
Buying Group is the controlled group of corporations or the group of trades or businesses under common 
control that includes the corporation or other trade or business that is selling the assets.  An asset sale is 
generally a qualifying event for a covered employee whose employment immediately before the sale was 
associated with the purchased assets.  But an asset sale is not a qualifying event if either:  
• The Buying Group is a ‘successor employer‘ and the covered employee is employed by the Buying 

Group immediately after the sale; or 
• The covered employee (or the spouse or any dependent child of the covered employee) does not lose 

coverage under a group health plan of the Selling Group after the sale.   
 
If the Buying Group continues the business operations associated with the assets purchased from the 
Selling Group without interruption or substantial change, the Buying Group is a successor employer to 
the Selling Group.  The covered employee experiences a termination of employment with the Selling 
Group as the result of an asset sale regardless of whether the covered employee is employed by the 
Buying Group, or whether the covered employee’s employment is associated with the purchased assets 
after the sale.  In the very rare case the seller could “spin-off” a portion of its health plan covering 
employees of the division being sold off, and in that situation the regulation envisions that there are no 
COBRA rights because there is no loss of coverage in connection with the plan spin-off..  Even if the 
buyer establishes an identical plan and covers all of the transferred employees, a qualifying event still 
occurs.  
 
In an asset sale, an individual is an “M&A Qualified Beneficiary” if the individual is a covered employee 
whose last employment before the qualifying event was associated with the assets being sold.  Generally 
for stock and asset sales, if the Selling Group maintains a group health plan after the sale, the Selling 
Group retains the obligation to make COBRA coverage available to M&A Qualified Beneficiaries with 
respect to that sale.  If the Selling Group ceases to provide any group health plan to any employee in 
connection with the asset sale and if the Buying Group continues the business operations associated with 
the assets purchased from the Selling Group without interruption or substantial change, then the Buying 
Group is a successor employer to the Selling Group in connection with that asset sale and will therefore 
be obligated to provide COBRA coverage to M&A Qualified Beneficiaries. 
 



Page 42 
 

 

ASSET SALE 
 
 

92.  Is the seller required to offer COBRA if the buyer offers coverage? 
Does the seller have to offer COBRA coverage to employees who are eligible 
under their plan but not the buyer’s plan? 
 

A seller is generally obligated to provide coverage to the M&A Qualified Beneficiaries in the event the 
seller continues to do business after the sale (for example, a seller who sells the assets of one of its many 
divisions) and continues to maintain a health plan after the sale.   
 
The seller must offer COBRA to all M&A Qualified Beneficiaries, including individuals already on 
COBRA.  For asset sale purposes, an M&A Qualified Beneficiary is any individual whose qualifying 
event occurred before or in connection with the sale, and who was a covered employee (including spouses 
and dependents whose qualifying event occurred in connection with the covered employee) whose last 
employment before the qualifying event was associated with the assets being sold.    

 
 

USERRA 
93.  An employee recently left for service in the uniformed services and elected 
health plan continuation coverage under USERRA.  He is late in paying the 
required USERRA premiums.  Can his coverage be terminated? 

The answer generally depends on whether your health plan has adopted reasonable rules regarding 
premium payments and termination of coverage for nonpayment.  Regulations allow the Plan 
Administrator to develop reasonable rules for payment of premiums and for cancellation of coverage if 
timely payment is not made.  Plans that fail to must accept, in certain circumstances, premium payments 
that are made anytime during the USERRA maximum coverage period (which can be up to 24 months).  
There is little guidance about what rules regarding premium payments and cancellation for nonpayment 
would be “reasonable” – except that the rules may not conflict with USERRA or its regulations.    
 
We expect that many plans that are otherwise subject to COBRA will adopt “COBRA-compliant” rules 
in connection with their administration of USERRA-related coverage.  Neither the USERRA statute nor 
its regulations address whether employees must be provided with notice of nonpayment and an 
opportunity to prevent cancellation.  For comparison, COBRA doesn’t require such a notice, although a 
notice of termination of COBRA coverage is required when coverage is terminated due to nonpayment of 
premiums.    
 
We encourage plans to be flexible in enforcing their rules.  The Plan Administrator should determine 
whether the plan adopted reasonable rules governing USERRA premium deadlines and cancellation of 
coverage, and how those rules were disclosed to participants.  In addition, we encourage plans to apply 
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their rules leniently, because of the nature of uniformed service and the fact that USERRA specifically 
states that it is to be interpreted liberally for the benefit of service members.  Some flexibility in plan 
procedures and administration is warranted, particularly where compliance is precluded by military 
necessity or is otherwise impossible or unreasonable.  Plan Administrators will generally want to consult 
with legal counsel and insurers when deciding how to enforce premium payment procedures and 
deadlines.  Insurers may be unwilling to provide coverage in connection with uniformed service leaves 
except as required by USERRA.  Communication between plans and their insurers could help to avoid 
uninsured liability for plans and their sponsors (e.g., liability that could arise if a plan is required to 
provide USERRA coverage that the insurer has not agreed to cover).  Lastly, a plan subject to COBRA 
must comply with both USERRA and COBRA in offering continuation coverage to employees on 
uniformed service leave, since the requirements are different. 
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